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FILE #    PLAAPL-16-10-0004 of                   HEARING DATES: January 3, March 7, and April 18, 2017 
    PLAMNS-16-04-0013   
 

REQUEST:  Appeal of the Planning Director’s decision to deny an application to replace  
  and expand an accessory structure.   
 
ORIGINAL STAFF RECOMMENDATION: Uphold the decision of the Director, and deny the 

appeal 
REVISED STAFF RECOMMENDATION:  Overturn the decision of the Director and 

approve the replacement structure with 
conditions of approval 

 

 

APPLICANT:     APPELLANT: 
Deschutes Nena, LLC    Scott Hodson of Deschutes Nena, LLC 
PO Box 3227     PO Box 3227 
Wilsonville, OR 97070   Wilsonville, OR 97070 
 

 

PROPERTY INFORMATION: 
 
Zoning: Exclusive Farm Use (A-1(160)) and Environmental Protection District 7- Natural 

Areas Overlay  
 
Location:  The subject parcel is located between the Burlington Northern Santa Fe Railroad  

       and the Deschutes River, near the western river bank, approximately 7 miles south  
       of Maupin, Oregon; more specifically described as: 

 
  Tax Lot   Acct #   Acres 
  6S 14E 0 4700  12620   0.31 
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I. Staff Summary, Updated for April 18, 2017 Planning Commission Hearing 
II. Memo from Dan Olsen, Staff’s Contract Attorney, to Wasco County Planning Commission 
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IV. Revised Planning Commission Options & Staff Recommendation 
V. Conditions of Approval 
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ATTACHMENT I 
 

Staff Summary, Updated for  
April 18, 2017 Planning Commission Hearing 

 

Since the March 7, 2017 Planning Commission hearing, Staff has been in contact with legal counsel Dan 

Olsen to review new materials provided by the parties to develop potential solutions that would legally 

work for the County, the applicant, and the neighboring property owner.  With assistance from Mr. 

Olsen, Staff has revised the original recommendation for the Planning Commission’s consideration. 

Materials previously provided to the Planning Commission indicated several impediments to approval. 

The first impediment to approval was the legal status of the parcel.  Staff originally found that the tract 

did not comply with the definition of legal parcel as defined in the Wasco County Land Use and 

Development Ordinance, and therefore no land use approvals can be issued on it.  However, legal 

counsel has advised the legal parcel status is not always relevant when acknowledging a legal non-

conforming use, or when approving an application that remedies a public health or safety issue (ORS 

215.130(5)).   

Chapter 13 “Nonconforming uses, buildings, and lot”, of the Wasco County Land Use & Development 

Ordinance (LUDO), Section 13.010 –“Purpose” states: 

“It is necessary and consistent with the establishment of this Ordinance that all uses and 

structures incompatible with permitted uses or structures in each zone be strictly regulated and 

permitted to exist only under rigid controls. The purpose of such regulation and control is to 

discontinue a nonconforming use or structure, change a nonconforming use or structure to a 

conforming status, or allow alterations to a nonconforming use or structure that do not increase 

the level of adverse impact on the neighborhood, or are required for the use or structure to 

comply with state or local health or safety requirements.” (Emphasis added) 

The application is for the replacement of a pit toilet with an incinerating toilet.  The pit toilet is accessory 

to a cabin that has existed since 1911 and evidence supports that the cabin has been used as a personal 

fishing cabin since 1932.  Evidence consisting of journal entries and aerial photos were provided 

following the hearing showing that the cabin was in existence and used continuously as a personal 

fishing cabin since at least 1971, prior to the enactment of applicable land use laws in Wasco County.  

This personal fishing cabin qualifies as a legal nonconforming use, for which the pit toilet was an 

accessory structure.  As part of a Type I ministerial application, Staff may determine that the use that 

exists is a lawfully established use if evidence is provided showing that this is the case.  The evidence 

presented and reviewed by Staff demonstrated the existence of the cabin, and its use as a personal 

fishing cabin is well established. 

Currently the existing pit toilet is located too close to the river to comply with DEQ standards, and a 

complaint was received in 2014 regarding the odor, which was detectable from the river.  The 
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incinerating toilet would comply with DEQ river setback standards, and should reduce if not eliminate 

the odor issue.  Staff finds that the existing cabin structure is a legal nonconforming use for the purpose 

of a personal fishing cabin and that this replacement toilet would enable it to comply with state and 

local health or safety requirements, complying with Section 13.010. 

Section 13.060, “Restoration or Alteration of Nonconforming Use” states: 

“B. Alteration of a nonconforming use to Comply with State or Local Health or Safety 

Requirements: No conditions shall be placed upon the continuation or alteration of a 

nonconforming use when necessary to comply with state or local health or safety requirements, 

or to maintain in good repair the existing structures associated with the use.” 

The use of the cabin as a personal fishing cabin is a lawful nonconforming use, to which the pit toilet is 

an accessory use.  However, the pit toilet is currently in violation of state and local health or safety 

requirements and must be replaced in order to comply.  As this is a replacement for public health and 

safety, no conditions may be placed on the alteration of the legal nonconforming use.  This includes 

requiring proof of a legal parcel.  Staff finds that the replacement toilet would address a public health or 

safety issue, and no determination of a legal parcel needs to be made for such an action. 

Staff’s revised recommendation is that if the Planning Commission determines the personal use of the 

fishing cabin to be a lawfully established use and conditions the toilet replacement to occur without a 

commercial use (as agreed upon by the applicant in Attachment III. “Revised Terms”, dated April 11, 

2017), then it does not need to decide the legal status of the property at this time.  This is because the 

replacement of the pit toilet addresses an issue of public health and safety, an action which does not 

require acknowledgement of a legal parcel. The County reserves the right to require that the legal status 

of the property be resolved in the future, if an application for development or a land use is filed.  

The second impediment to approval was the unresolved code violations, including the toilet structure 

and the commercial use occurring on this property.  Approval of the application to replace the toilet 

would resolve the public health and safety violation, but a condition of approval will be necessary to 

require the ceasing of all commercial operations on this property.  The conditions of approval attached 

to this decision would require the applicant to cease such operations. 

Staff recommends conditions of approval to memorialize the revised term sheet, presented here as 

Attachment III. “Revised Terms”, and require the decision and “Revised Terms” be recorded against the 

property. 

This solution acknowledges the property does not need to have it’s legal parcel status resolved for 

correction of the public health and safety violations by replacing the toilet, and code violations would be 

resolved.  The Planning Commission would acknowledge that the personal use fishing cabin and 

associated outhouse has existed on this parcel since 1911 and the outhouse may be replaced with a new 

toilet that allows for a healthier, more sanitary situation, abating a health violation on the property.  

This ruling would specify that acknowledging the presence of an outhouse does not permit or consent to 
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the presence of a lawful commercial use.  Any discussion or findings of commercial fishing guide use 

would require the submission and review of a complete application for a nonconforming use verification 

or a new commercial land use application.    
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ATTACHMENT II 
 

Memo from Dan Olsen, Staff’s Contract Attorney, 
to Wasco County Planning Commission 

 
 

To:  Wasco County Planning Commission 

From:  Dan R. Olsen, Contract Attorney 

RE:  Deschutes Nena Application - PLAAPL-16-10-0004 

 

I have been asked by the Planning Director to provide advice regarding whether the Planning 

Commission has the authority to approve this application in a manner generally consistent with the 

“term sheet” agreed to by the applicant and the opponent, Finnebelle, LLC.  In my opinion, it may do so 

given the unique posture of this application. 

On October 10, 2016, the County issued an Order to Correct alleging that the applicant was engaged in 

“illegal commercial activities” that created “sanitation concerns”.  That Order was put on hold pending 

the outcome of an application to approve the incinerator toilets at issue.   

No one disputes that personal fishing use of the cabin predates zoning.  The staff report concluded that 

the incinerator toilet could not be approved because it was requested, in part, to support an 

unpermitted commercial use and the applicant had not shown that the underlying parcel is lawful. 

Staff’s analysis partly stems from the applicant applying for an accessory use rather than a non-

conforming use determination.  While technically correct, in my opinion the non-conforming status is 

now properly at issue because the applicant argues on appeal it is entitled to approval (and dismissal of 

the Order to Correct) notwithstanding any other code provision because it has a lawful non-conforming 

commercial use of the fishing cabin.   

Non-conforming use determinations are a separate class of land use approvals. The law in this area is 

complex and not always clear. The outcomes are very fact specific. In general, both state law and the 

LUDO focus on whether there is a “lawful existing use or structure”.  Although non-conforming uses are 

not favored, the law encourages approvals if “required for the use or structure to comply with state or 

local health or safety requirements.”  LUDO 13.010.  “No conditions shall be placed upon the 

continuation or alteration of a nonconforming use when necessary to comply with state or local health 

or safety requirements, or to maintain in good repair the existing structures associated with the use.” 

LUDO 13.060B., ORS 215.130(5).  There is no dispute that approval of the incinerator toilet would 

address a public health and safety issue. 

The Order to Correct also raised the issue of the legal status of the tract. This is the most complicated 

issue.  For verification of an NCU, the LUDO requires that the property meet the definition of a legal 
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parcel. 13.050-2.  State law contains no such requirement. In this case, since there is no dispute that the 

cabin was lawfully constructed and that personal “use” for fishing is allowed, it is hard to see the 

relevance of the legal status of the ground.  Further, requiring that the applicant prove the exact legal 

status of the tract appears inconsistent with the Code and state law mandate that “no conditions” be 

imposed when the application is necessary to comply with health and safety requirements.  State law 

also provides that a change in occupancy or ownership “shall be permitted’.  ORS 215.130 (5).  

Both the appellant and the opponent have cited federal statutes, rules and case law as potentially 

controlling the legal status of the tract.  This certainly brings in complex federal preemption and 

property law issues that are beyond the scope of LUDO and land use generally.  This also raises 

jurisdictional issues as to whether LUBA or a federal court would have the final word on appeal of a 

County decision. 

Finally, it is worth noting that both the LUDO and state law encourage decisions that bring properties 

closer into conformance with current standards and mediation to resolve land use disputes.  LUDO   

1.030 (project for correction of health, sanitary or safety conditions exempted from definition of a 

“substantial improvement”.); 15.020 (approval may be granted on property “not in full compliance…if 

necessary to protect public safety”.); ORS 197.860 (stay of appeal to encourage mediation of disputes.) 

The applicant and opponents have agreed to stipulate that the Planning Commission may, and should, 

focus only on the specific application for an incinerator toilet to address health and safety.  The alleged 

commercial use violation would be resolved by the applicant abandoning any claim now or in the future 

to a commercial non-conforming use.  The complaint regarding commercial use and sanitation would be 

resolved.  Costly and very complex appeals would be avoided. 

This would defer the issue of the legal status of the underlying tract, including the impact of the 2001 

determination, until a development application is filed that is not intended to correct a health and safety 

violation related to personal fishing use of the cabin, or the courts decide the ownership and legal status 

of the tract.  Examples might be an application for modification to add a commercial use or enlarge the 

structure.   

To be clear, I am not advising that the Planning Commission must take this approach.  I am advising that 

you have the authority to approve the application with the conditions in the stipulation if you conclude 

that this is the better approach given the health and safety issues and the likelihood of complex and 

costly appeals.  If not, then I suggest you first decide whether the tract is lawful. If unlawful, that would 

constitute grounds for denial of the application and you may choose, but would not be required to 

address the commercial use issues. 
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ATTACHMENT III 
 

Revised Terms, agreed to by Staff,  
Applicant, and Opponent 

 
Terms discussed and agreed upon by parties and staff counsel: 

Date of this document: April 11, 2017 

1. Staff will drop its objection to the Planning Commission making a decision on the NCU 

determination as part of this appeal.  Staff will recommend approval of the nonconforming use 

as a personal use fishing cabin as that use now exists.  Personal fishing cabin use of the property 

means that the owners and the invited friends and family of the owners may stay on the 

property overnight in the cabin or camp overnight outside, may eat on the property, stop and 

rest on the property and in the cabin and fish from the property.  The Planning Commission 

would find that the use of the property is not a farm use.   

2. Under the nonconforming personal use of the property, the owners could use the property and 

cabin and could permit friends and family to use it either with or without the owners being 

present.  But there would be a condition of approval prohibiting any compensation of any sort, 

including reimbursement of costs/expenses from non-owners to the owners.  Staff's position is 

that the exchange of money is a commercial use and as a practical matter this is the only way to 

ensure compliance.  No use could be sponsored by any commercial fishing guide service.  No 

advertising of the cabin or property for use.    

3. If the Planning Commission accepts that recommendation, then the owners would accept a 

condition of approval that the cabin and property will be for personal use as described in No 2 

above, not for commercial use.   

4. The applicant would waive and abandon any claim to an existing nonconforming commercial use 

of the cabin or property. The applicant reserves the option to apply in the future for an 

alteration of the existing personal use nonconforming use, including to add commercial use, 

pursuant to ORS 215.130(9) and corresponding county rules for non-conforming use alteration.   

5. The applicant is not foreclosed from seeking and obtaining approval for any permitted or 

conditionally allowed use of the property in the current or some future zone.   

7. Staff would recommend approval of the incinerator toilets as a modification of the private cabin 

NCU for health and safety purposes.  Two seats are OK if required or recommended by DEQ, 

otherwise one. 

8.   Because the application is limited to whether the toilets may be approved considering the 

personal use of the structures and the health and safety issues, the Planning Commission would 

not need to address the legal status of the subject parcel, including the effect of the county’s 
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2001 determination or the Applicants’ request that the county find the subject parcel to be a 

legal parcel.  Whether the subject parcel is a legal one will be resolved either by the circuit court 

in appropriate proceedings or by the county as part of an application requiring the resolution of 

that issue. 

9.   The county will withdraw its Order to Correct and dismiss the enforcement proceedings.  

Violation (e.g. commercial use in the future) would be subject to renewed enforcement both as 

an unpermitted use and a violation of conditions of approval of the NCU. 

10.  The applicant would be required to submit a fire safety plan acceptable to the BIA fire district 

which covers the area of the subject property. 

11.   The County would be making no determination about lawful access.    

12.  Staff will request and the parties will support a continuance to present final findings and 

conditions for PC approval along these lines. 
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& STAFF RECOMMENDATION 
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Planning Commission Options 

A. Uphold the decision of the Planning Director and deny the appeal. 
 

B. Overturn the decision of the Planning Director and approve the replacement of an accessory 
structure (the pit toilet) for public health and safety. 

 
C. Modify the decision of the Planning for the replacement of an accessory structure (the pit 

toilet) by making changes to Findings based on evidence provided at the hearing. 
 

D. Continue the hearing, to a date and time certain, if additional information is needed to 
determine whether standards and criteria are sufficiently addressed.    

 

Staff Recommendation: 

The cabin on this parcel has been established as a lawful non-conforming use of a personal 
fishing cabin, to which the pit toilet is an accessory use.  Even though the subject parcel may 
not constitute a legal parcel, a legal parcel determination is not necessary as the decision to 
approve the incinerating toilet because it is (1) a nonconforming use and (2) necessary to 
resolve a public safety violation.  Conditions of approval are recommended to eliminate the 
commercial use, to protect public health and safety, and implement the agreed upon terms 
identified in Attachment III.   

 
Staff’s revised recommendation is Option B – Overturn the decision of the Planning Director 
and approve the replacement of an accessory structure (the pit toilet) for public health and 
safety, with conditions referenced in Attachment III. 



ATTACHMENT V  
 

CONDITIONS OF APPROVAL 
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Pursuant to Wasco County National Scenic Area Land Use Development Ordinance, 
Chapter 2 – Development Approval Procedures, Section 2.120.A., Notice of a Decision by 
the Director, the following shall be recorded as conditions of approval and binding upon 
the owners, developers or assigns. 

 

A. The applicant shall adhere to the agreement in Attachment III, “Revised Terms” which 
shall be recorded against the subject property. 
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SUMMARY OF INFORMATION 
Prepared for Planning Commission Hearing 

Continuance from January 3, 2017 
 

FILE #    PLAAPL-16-10-0004 of                                                                 HEARING DATE: March 7, 2017                         
    PLAMNS-16-04-0013 PUBLISH DATE:  February 28, 2017  
 

REQUEST:   Appeal of the Planning Director’s decision to deny an application to replace 
and expand an accessory structure.   

 
STAFF RECOMMENDATION:  Uphold the decision of the Director, and deny the appeal 
 

 

APPLICANT:     APPELLANT: 
Deschutes Nena, LLC    Scott Hodson of Deschutes Nena, LLC 
PO Box 3227     PO Box 3227 
Wilsonville, OR 97070   Wilsonville, OR 97070 
 

 

PROPERTY INFORMATION: 
 
Zoning: Exclusive Farm Use (A-1(160)) and Environmental Protection District 7- Natural Areas Overlay  
 
Location:  The subject parcel is located between the Burlington Northern Santa Fe Railroad and the  
        Deschutes River, near the western river bank, approximately 7 miles south of Maupin, Oregon;  
                   more specifically described as: 
 
  Tax Lot   Acct #   Acres 
  6S 14E 0 4700  12620   0.31 
 

  

    ATTACHMENTS:   
 

A. Staff Summary 
B. Planning Commission Options & Staff Recommendation (UPDATED 2/28/17) 
C. Maps 
D. Background and Code Analysis for Planning Commission Appeal 
E. Illegal Parcel Letter, 2001 
F. Board of County Commissioners Decision regarding EPD-7 Interpretation, Dec. 5, 2013 
G. Letter to Applicant (Type 1 Denial), October 13, 2016 
H. Applicant Response & Appeal, October 19, 2016 
I. Further Research (PLAMIS-14-10-0033) 
J. Declaration of Taylor Geraths 
K. Comments Received from Finnbelle LLC 
L. Email Exchange Between Applicant and Staff (ADDED 2/28/17) 
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ATTACHMENT A - STAFF SUMMARY 
Appeal PLAAPL-16-10-0004 of PLAMNS-16-04-0013  

 
A full staff report with all findings of fact and conclusions is enclosed as Attachment D and was 
available at the Wasco County Planning Department for review one week prior to the March 7, 
2017 hearing.  The full staff report is made a part of the record.  This summary does not 
supersede or alter any of the findings or conclusions in the Planning Commission report, but 
summarizes the results of staff’s review and recommendation. 
 
Scott Hodson of Deschutes Nena, LLC has filed a timely appeal of the Planning Director’s 
Decision to deny PLAMNS-16-04-0013, an application to replace and expand a pit toilet with an 
incinerating toilet to be used in conjunction with an existing commercial guided fishing operation 
and campground on Parcel 6S 14E 0 4700, Account Number 12620, located in the A-1(160), 
Exclusive Farm Use Zone, and within Environmental Protection District 7 (EPD-7) Natural Areas 
Overlay Zone.  The decision to deny the proposed development was issued on October 13, 
2016.  An appeal was filed by the applicant, Scott Hodson of Deschutes Nena, LLC on October 
19, 2016, within the 12-day appeal period. 
 
Deschutes Nena, LLC purchased the property in 2012 and has been operating a commercial 
guided fishing operation and campground since becoming owners. The commercial business 
was not permitted by Wasco County Planning or any other agency that staff is aware of. As 
explained below, the commercial use cannot be permitted under current regulations. This 
department received a complaint about the odor and the extra outhouse in May 2014 and 
opened Code Compliance file CODENF-14-10-0036 with multiple letters and discussions since 
with the landowner about the illegal nature of the parcel, the illegal commercial use, and the 
need to cease these operations.  
 
The 0.31 acre subject property is located near the Deschutes River, on the north side of the 
BNSF Railroad right-of-way and adjacent to the rail line, south of Maupin. The subject property 
is separated from the Deschutes River by a portion of an adjacent private property owned by 
Finnbelle LLC, who has complained of trespassing issues by Deschutes Nena, LLC. The area of 
physical separation and trespass concerns between the subject property and the Deschutes 
River ranges from 30 to 60 feet wide. Finnbelle, LLC also owns the parcel to the west, which is 
south of the railroad right-of-way.  The only other landowner within 750 feet is the BLM which 
owns and manages the opposite river bank in this area. Maps are included as Attachment C.   
 
The denial for this application is based on staff findings that conclude: (1) the property is not a 
legal parcel, (2) there are unresolved code violations on this parcel precluding Wasco County 
from approving any land use or development, and (3) the unlawful use cannot be remedied 
through a new application under current regulations due to the restrictions of EPD-7. Please see 
Attachment G for the staff analysis and denial of proposed development. 
 
Legal Parcel: 
This parcel was initially part of a much larger tract of land owned by BNSF Railroad.  A building 
established on this site in 1911 was used as a switchman’s quarters and later as a personal 
fishing cabin. In 1998 BNSF created the subject parcel by deed and sold it to two individuals 
who had been leasing it from BNSF as a personal fishing cabin since 1983.  
 
In 2001, previous owners requested a legal parcel determination. Staff analysis concluded that 
the subject property does not constitute a legal parcel (Attachment E). After a succession of 
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private owners, Deschutes Nena, LLC purchased the property in 2012. This analysis was 
provided to Deschutes Nena, LLC in 2014 at their request (see PLAMIS-14-10-0033 in 
Attachment I).  A copy of the lease, deeds, and restrictions are included in Attachment I.   
 
Unresolved Code Violations: 
Separate from the unlawful land division, staff was made aware of the commercial guided 
fishing operation and campground during code compliance actions taken after a May 3, 2014 
complaint about odor from the property and reports of an additional illegal outhouse. Although 
the applicant did not apply for the verification of a non-conforming use, Section 13.050.A.3.b., a 
“preponderance” of evidence is required to verify that a lawfully established non-conforming use 
exists.  Application materials demonstrate that the switchman’s quarters building on this parcel 
has been used as a personal “fishing cabin” since 1983.  Testimony from Deschutes Nena, LLC 
co-owner Taylor Geraths was submitted as evidence where he claimed to have been using this 
property for his commercial fishing guide operations with the previous land owners consent 
since 1994. A permit would have been required in 1994 from Wasco County Planning and no 
evidence was submitted showing that this use had ever been established as lawful.  Using this 
parcel for this commercial use is illegal; the proposed toilet replacement and expansion is 
intended to serve the commercial use and cannot be approved.  
 
Unlawful Use Cannot Be Remedied Through Land Use Approval: 
Environmental Protection District 7 does not allow conditional uses listed in the underlying 
zoning. The application materials state that commercial guided fishing operations constitute a 
Farm Use, which is an allowed use in EPD-7. Through DLCD and the Oregon Department of 
Agriculture, the State of Oregon has previously determined that commercial guided fishing 
operations do not constitute a Farm Use as defined by the state or Wasco County’s LUDO.  
 
For these reasons, and as further outlined below in Attachment G and staff response to the 
grounds of appeal, staff finds that the application must be denied.  
 
 

Staff Response to Grounds of Appeal 
 
Ground for Appeal #1:   
 

“The property’s structures and uses are lawfully nonconforming.”  
 
STAFF RESPONSE:  The applicant applied for the replacement and expansion of a pit toilet 
with a larger incinerating toilet. The applicant did not request a verification of a lawfully 
established nonconforming use pursuant to Chapter 13 of the Wasco County LUDO.  The 
application seeks to replace what the applicant states is an existing legal structure (the pit 
toilet).  Based on documentation from the 2014-2016 code enforcement process, 2013 aerial 
photos, and the lack of permits or past approvals, staff finds that the existing pit toilet, in its 
current location and configuration, is not a legal structure. Additionally, it is used to support a 
prohibited use in this zone and EPD overlay. Allowing replacement or expansion would only 
further an existing land use violation. 
 
To verify a property’s structures and uses are lawfully established, non-conforming uses, Wasco 
County LUDO Chapter 13 requires an applicant to provide a “preponderance” of evidence to 
demonstrate lawful establishment and continuous use. The applicant submitted a 1983 lease 
that labels the structure a “Fishing Cabin” but does not mention the outhouse, and explicitly 
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prohibits other structures from placement.  The lease does not mention any commercial use of 
the property.  The application materials also include a statement from the current owner that his 
organization has owned this land since 2012 and used it for commercial fishing.   
 
After review of the materials provided by the applicant, staff finds sufficient evidence was not 
provided to verify the lawful establishment of the bathrooms or the use they would serve. A 
lease document is not a substitute for the land use approvals that would have been required by 
Wasco County. And, although the applicant provided statements from past owners who confirm 
continuous commercial use since 1994, they did not provide documentation that the commercial 
use was lawfully established. In 1994 the commercial use would have required permits from the 
Wasco County Planning Department.  The applicant’s assertions are further challenged by 
comments from neighboring landowner Finnbelle LLC’s lawyer, Timothy Ramis, who claims this 
commercial use only arose in 2012. 
 
As provided, the evidence does not support the assertion that the use was lawfully established 
prior to application of current zoning, even if the commercial use was established by Mr. 
Geraths in 1994. 
 

 
Ground for Appeal #2:   

 
“An approval to replace the outdoor toilet does not require a legal parcel.” 

 
STAFF RESPONSE:  Wasco County LUDO requires that all land use applications may only be 
approved on legal parcels.  As noted throughout this report, staff prepared a legal parcel 
determination in 2001 providing the information to the landowners and provided the same to 
Deschutes Nena, LLC in 2014, and found that the subject parcel is not a legal parcel, (See 
Attachments E and I).   
 
Per LUDO Section 3.210 for all “Uses Permitted Subject to Type I Review”, the A-1 zone states 
“The following uses are permitted on a legal parcel (emphasis added)”.  A replacement of a 
legally established structure is a Type 1 Review.  Because, this use occurs in EPD-7, Natural 
Area Overlay, all listed uses are required to be reviewed as conditional uses, subject to 
conditional use criteria.  Thus, if this were a replacement of a legally established structure, it 
would require a Conditional Use Permit.  Under “Uses permitted Subject to Conditional Use 
Review” the Wasco County LUDO also states “The following uses are permitted on a legal 
parcel (emphasis added)”.   
 
 
Ground for Appeal #3: 

 
“The Planning Director erred in determining “There is no evidence that the existing 
outhouse structure or commercial guide use were lawfully established”.”  

 
STAFF RESPONSE:  As noted above, the applicant’s evidence consists of a 1983 lease from 
BNSF to two individuals for a “Fishing Cabin”, mentions no outhouse, and expressly states that 
no other buildings are allowed and does not include a reference to commercial use. The 
applicant also provided a statement that he obtained ownership in 2012 and has used it 
commercially every year since and a statement from co-owner Taylor Geraths that he has used 
the land in association with a commercial guided fishing operation since 1994.    
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Staff finds that these items do not constitute evidence of a lawfully established outhouse 
structure, nor does it provide sufficient evidence that the use of the property has continuously 
been as part of a lawfully established commercial fishing operation and campground. 

 
 

Ground for Appeal #4: 
 

“The subject property is a legal parcel or is part of one.”   
 
STAFF RESPONSE:  The subject property was created by deed in 1998.  The Wasco County 
definition of a legal parcel is: 
 

 “A unit of land created as follows:  
a. A lot in an existing, duly recorded subdivision; or  
b. A parcel in an existing, duly recorded major or minor land partition; or 
c. By deed or land sales contract prior to September 4, 1974.”   

 
The 1998 deed illegally created this parcel as separate from the larger adjacent holdings of 
BNSF railroad. The creation of this property is not consistent with a., b., or c and is therefore 
inconsistent with the Wasco County definition of a legal parcel. The previous owners of this 
parcel were notified of the unlawful division in a 2001 letter from Wasco County Planning (See 
Attachment E). The current owners were notified of this issue in 2014.  Staff finds that this is not 
a legal parcel, nor is it part of one and does not comply with the Wasco County definition.   
 
 
Ground for Appeal #5: 

 
“The Planning Director erred in concluding that approval of the application is contrary to 
County policy.”   

 
STAFF RESPONSE:  Given that the parcel is not a legal parcel, and the use is not a lawful use, 
approving an expanded bathroom facility to serve the unlawful parcel and unlawful use would be 
a direct conflict with County policy. Because the property lies in EPD-7, and lawfully establishing 
the use would require a Conditional Use Permit that is not allowed in EPD-7, there is no path 
forward to allow the commercial use to continue to operate or expand with improved restrooms.  
 
The applicant claims that it is not apparent that this parcel lies in EPD-7.  In the Wasco County 
LUDO, Section 3.910 Natural Areas Overlay (EPD-7) states:  
 

“This overlay applies to all natural areas identified in the Wasco County Comprehensive 
Plan and to the Wasco County portions of the Deschutes, John Day, and White Rivers 
designated as Wild & Scenic Rivers as defined and protected in ORS 390.805 & 
390.826 or USFC & CFR.” 

 
ORS 390.826 states: 
 

“The following lakes and rivers, or segments of rivers, and related adjacent land are 
designated as scenic waterways: 
 

(5) The Deschutes Scenic Waterway which includes the segments … from 
immediately below the existing Pelton reregulating dam downstream to the 
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confluence of the Deschutes River with the Columbia River, excluding the City of 
Maupin.” 

 
The Pelton reregulating dam is in Jefferson County, thus all of the Deschutes River in Wasco 
County, except that which passes through the City of Maupin, is identified as a Wild & Scenic 
River. 
 
ORS 390.805 states: 

 
“Related adjacent land means all land within one-fourth of one mile of the bank on the 
side of … a river or segment of a river within a scenic waterway.” 

 
The subject parcel lies within one quarter mile of this section of the Deschutes River and is thus 
protected as adjacent land to a Wild & Scenic River in the State of Oregon.  This is made clear 
by Wasco County GIS maps and inventories showing the location of the overlay of EPD-7, Wild 
and Scenic Rivers specifically.  See Exhibit A, page 2, below for the information publicly 
available on the Wasco County Planning website which clearly identifies the property within the 
boundaries of EPD-7. 
 
In 1985, a section in Chapter 3 regarding Environmental Protection District 7 was added to the 
Wasco County LUDO.  Language was added in February 1989 specifically mentioning that this 
applies to the Deschutes and John Day Wild & Scenic Rivers.  The current language of the 
section reflects a 2012 update that included final language regarding the White River as well, 
which is the way the section reads today.  At the time of application these laws were in effect 
and the language upon which the interpretation is based has not changed.   
 
The applicant claims that unpublished Planning Commission and County Commission decisions 
regarding the uses allowed in EPD-7 are not “standards and criteria”.  The Board’s 2013 
interpretation of EPD 7’s restrictions – which did not include text amendments (further explained 
below) – was published as a Notice of Decision of the Wasco County Board of Commissioners 
decision on December 5, 2013 and is attached as Attachment F to the Summary of Information, 
including the official BOCC order signed on November 16, 2013. These documents were shared 
publically on the County’s website and are publically available at the office for review.  
 
As the result of an appeal of a single family dwelling in the EPD-7, the Planning Commission, 
and subsequently the Wasco County Board of Commissioners, determined staff had been 
applying the regulations within the EPD-7 Zone incorrectly.  As a result of the hearings, the 
County Commissioners approved the Findings that EPD-7 only allows uses listed as “permitted” 
in the underlying zone to be reviewed as conditional uses and other uses listed as “conditional 
uses” could not be applied for or approved.  The BOCC decision upheld the Findings approved 
by the Wasco County Planning Commission that stated: 
 

“FINDINGS:  The application must be denied because the proposed use, a non-farm 
dwelling is a conditional use, not “permitted outright” or “allowed” in the EFU Zone.  
 
Section 3.910.B sets forth the uses which are permitted in the Natural Areas Overlay (NAO).  
Although the term “allowed” is not defined, contextual analysis confirms that “allowed” 
means “allowed by right” or “permitted by right.”  The purpose statement of the NAO 
provides context.  LUDO Section 3.910.A states that “[t]his overlay district is intended to 
preempt conflicting use in areas identified in the Wasco County Comprehensive Plan as 
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containing significant natural value” (emphasis added).  Chapter 14.B.1 of the 
Comprehensive Plan identifies “residential development” as a “conflicting use” in the NAO.  
 
This interpretation is supported by comparing the NAO to Section 3.920 – Sensitive Wildlife 
Habitat Overlay (SWHO).  In contrast to the NAO, the SWHO in Section 3.920.D-E lists both 
“Permitted Uses” and “Conditional Uses” (emphasis added): 

D.  Permitted Uses: All uses allowed in the overlay shall be those farm and forest uses 
permitted outright by the underlying zone. 

E. Conditional Uses: The conditional uses permitted in the zones in which this overlay is 
applied, shall be those permitted conditionally by the underlying zone subject to the 
other applicable standards of this Section.  

 Here, the LUDO makes clear that the word “allowed” is synonymous with “permitted uses.”  
Under common standards of legal interpretation, where the same word is used in two 
provisions of the same law, that word retains the same meaning.  Therefore, the term 
“allowed” has the same meaning in both the NAO and the SWHO: “allowed” means “allowed 
outright” or “permitted outright.”   

The applicant makes the claim that in the case of inconsistent provisions in other documents 
then the Comprehensive Plan takes precedence.  Staff finds that the interpretation applied by 
the Board of County Commissioners of EPD-7 restrictions is consistent with the Comprehensive 
Plan, which states: 
 

“The Deschutes and John Day Scenic Waterways shall be maintained and protected as 
natural and open space areas with consideration (emphasis added by Staff) for 
agriculture and recreation” 
 

Wasco County does give consideration to both agriculture and recreation along these Scenic 
Waterways.  Consideration does not mean unrestricted allowance of all recreation activities on 
the Deschutes River.  Personal use of the river and its adjacent lands for hunting and fishing is 
not prohibited by the Wasco County LUDO.  Use of this parcel as part of a commercial guided 
fishing operation, however, is not permitted and, in this case, has not been shown to be a legally 
established non-conforming use.   
 
The Bureau of Land Management established in 1946, own and operate land along the 
Deschutes River.  There is extensive BLM land on the bank opposite the subject parcel.  The 
BLM website states:  
 

“The wide variety of values and activities we manage for include renewable energy 
production, mineral extraction, oil and gas leasing and development, timber harvesting, 
and grazing, as well as wildlife habitat, recreation, wild horses and burros, wilderness, 
scenic, historic and cultural resources .” 

 
They have a clearly established history of recreation use on the lands that they manage.  
Wasco County does not restrict recreation on BLM lands along the Deschutes River, including 
recreation associated with commercial guided fishing operations.  Staff finds that the denial of 
the Deschutes Nena, LLC application does not represent a conflict with the Comprehensive 
Plan, as Wasco County does give consideration to recreation.   
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The applicant claims that all “all recreation uses in the A-1 zone are subject to review”.  This is 
incorrect.  To list as permissible every kind of recreation that private landowners engage in 
privately and non-commercially on their land, or on public land, would be a vast undertaking and 
is unnecessary.  Wasco County does not regulate personal recreational fishing on private land, 
just as it does not regulate other private recreation uses such as personal hunting, or hiking on 
private land.  The Wasco County LUDO does restrict public and commercial uses of private land 
as they have an impact on adjacent land owners and must be reviewed.  In the A-1 zone, under 
the EPD-7 overlay, the use of a private parcel in conjunction with a commercial guided fishing 
operation is prohibited in accordance with state and local laws and regulations.   
 
Staff finds that the Planning Director’s decision to deny the development application PLAMNS-
16-04-0013 is not contrary to County Policy, but is consistent with the Wasco County LUDO, the 
Wasco County Comprehensive Plan, and state laws and regulations. 
 
Ground for Appeal #6: 

 
“The Planning Director erred in concluding that guided recreational fishing is not a farm 
use.” 

 
STAFF RESPONSE:  The applicant claims commercial guided fishing is a Farm Use.  However, 
in a December 8, 2016 email to staff, Tim Murphy, Farm and Forest Lands Specialist from the 
Oregon Department of Land Conservation and Development (DLCD), confirmed staff’s 
assessment, stating: 

 
“ORS 215.203 states ““Farm use” also includes the propagation, cultivation, 
maintenance and harvesting of aquatic, bird and animal species that are under the 
jurisdiction of the State Fish and Wildlife Commission, to the extent allowed by the rules 
adopted by the commission.” The key word is “and”.  Harvesting is not enough, they also 
need to “propagate, cultivate and maintain” in order to be considered a farm use.”   
 

It was noted in the same email of Dec. 8, 2016 and in telephone calls with staff, that Jim 
Johnson, Land Use & Water Planning Coordinator from the Oregon Department of Agriculture, 
is also in agreement with that statement.  Staff concludes that there is no Farm Use occurring 
on this parcel, that the guided fishing and campground use is a commercial recreation use – a 
conditional use in this zone and overlay – and is therefore is prohibited. 
 
 
Ground for Appeal #7: 

 
“The guided fishing use of the property is not an illegal business use of the property and 
the County should withdraw the Order to Correct.”   

 
STAFF RESPONSE:  The applicant did not apply for the verification of a lawfully established 
non-conforming use; the applicant applied to replace an existing pit toilet with a new incinerating 
toilet, to serve a commercial recreation use. Regardless, the applicant has not submitted the 
required “preponderance” of evidence to demonstrate that the commercial recreation use is a 
lawfully established nonconforming use. The commercial use occurring on this parcel is 
prohibited under our current zoning regulations for the A-1 zone under the EPD-7 overlay.  In 
order to demonstrate a legal non-conforming use, the applicant would have had to provide 
evidence of (1) lawful establishment, and (2) the continual commercial use of this since 
establishment, as well as the continual, unaltered and unexpanded use of the toilet in 
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association with an allowed and lawfully established use.  Staff finds the applicant was not able 
to demonstrate the use was lawfully established. Staff determined through photographic 
evidence, as well as through the application itself, that the toilet has been altered, expanded, 
and occasionally removed and replaced since the current owners acquired the property. Staff 
concludes that a commercial guided fishing operation and campground (with toilets) is not a 
lawfully established use, and must be discontinued. Furthermore, the pit toilet serving this 
unlawful use must not be expanded to further serve or encourage the unlawful use. 
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ATTACHMENT B 
 

PLANNNING COMMISSION OPTIONS & STAFF RECOMMENDATION 
 

 
Planning Commission Options 
 
A. Uphold the decision of the Planning Director and deny the appeal. 

 
B. Overturn the decision of the Planning Director and approve the Type 1 application for the 

replacement of an accessory structure (the pit toilet). 
 

C. Modify the decision of the Planning for the replacement of an accessory structure (the pit 
toilet) by making changes to Findings based on evidence provided at the hearing. 
 

D. Continue the hearing, to a date and time certain, if additional information is needed to 
determine whether standards and criteria are sufficiently addressed.    

 
 

Staff Recommendation: 
 
Because the subject parcel is not a legal parcel, the commercial use occurring on this parcel 
was not lawfully established and cannot be lawfully established under Wasco County’s EPD-7 
overlay requirements on the A-1 zone, the replacement of the existing, illegal toilet should not 
be approved, the current illegal toilet must be removed, and the commercial use must cease. 

 
Staff recommends Option A – Uphold the decision of the Planning Director and deny the 
appeal. 
 
Please Note: Since the continuance granted by the Planning Commission on January 3, 2017, 
Staff has continued to explore options with the applicant to resolve concerns addressed in the 
attached Background and Code Analysis.
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Vicinity Map 
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Environmental Protection District #7 Overlay 
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Site Plan 
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File Number: PLAAPL-16-10-0004 of PLAMNS-16-04-0013 
 
Request:   Appeal of the Planning Director’s decision to deny an application to 

replace and expand an accessory structure at Tax Lot 6S 14E 0 4700.   
 
Prepared By:  Will Smith, Associate Planner 
 
Prepared For: Wasco County Planning Commission 
 
Procedure Type: Appeal 
 
Appellant/Applicant: Scott Hodson of Deschutes Nena, LLC 
 
Owner: Deschutes Nena, LLC 
 
Staff 
Recommendation:  Uphold the decision of the Planning Director to deny the replacement  
  structure. 
 
Planning Commission 
Hearing Date:  January 3, 2016 
 
Location: The subject parcel is located between the Burlington Northern Santa 

Fe Railroad and the Deschutes River, near the western river bank, 
approximately 7 miles south of Maupin, Oregon; more specifically 
described as: 

 
 Tax Lot Acct# Acres 

 6S 14E 0 4700 12620 0.31 
 
Zoning: A-1 (160), Exclusive Farm Use Zone, EPD-7, Natural Areas Overlay  

Zone 
 
Past Actions:   PLAMNS-16-04-0013 (replacement of an accessory structure),  
 CODENF-14-10-0036 (unauthorized pit toilet and commercial  
 operations), SEC-01-104-WAAII-A (Illegal Segregation), PLAMIS-14  
 10-0033 (misc. information for parcel)



 

 
Attachment D – Background and Code Analysis for Planning Commission Appeal  Page 2 of 14 
PLAAPL-16-10-0004 of PLAMNS-16-04-0013 (Deschutes Nena) 

I. APPLICABLE STANDARDS 
 
A. Wasco County Land Use & Development Ordinance (LUDO) 

 
Chapter 1 – Introductory Provisions 
 
Section 1.030, Severability 
 
Chapter 2 – Development Approval Procedures 

 
Section 2.060.B.13., Appeals of Decision of Director made pursuant to Section 

  2.060.A.1. 
Section 2.160, (Appeal from Decision of the Director 
Section 2.110.D., Conditions of Approval 

 
Chapter 3 – Basic Provisions 
 
Section 3.210, Exclusive Farm Use zone 
 
Section 3.210.D.10., Uses Permitted Subject to Standards/Type II Review 
Section 3.210.F., Property Development Standards 
Section 3.210.H., Agricultural Protection 
Section 3.210.J.3., Additional Standards – Replacement Dwelling) 

 
Section 3.910, EPD-7, Natural Areas Overlay Zone 
 
Chapter 10 – Fire Safety Standards 
 
Section 10.110, Siting Standards – Locating Structures for Good Defensibility 
Section 10.120, Defensible Space – Clearing and Maintaining a Fire Fuel Break 
Section 10.130, Construction Standards for Dwellings and Structures - Decreasing the 

Ignition Risks by Planning for a more Fire-Safe Structure 
Section 10.140, Access Standards – Providing Safe Access to and Escape From Your 

Home 
Section 10.150, Fire Protection or On-Site Water Required – Ensuring Dwellings Have 

Some Fire Protection Available Through Manned or Unmanned Response 
 

 
II. BACKGROUND 

 
A. Legal Parcel:  Pursuant to the Wasco County LUDO definition of a legal parcel, the 

property must satisfy one the following criteria: 
  

“a. A lot in an existing, duly recorded subdivision; or  
 b. A parcel in an existing, duly recorded major or minor land partition; or 
 c. By deed or land sales contract prior to September 4, 1974.”   

 
The subject parcel was unlawfully created by the BNSF railroad on September 16, 1998 
by Quitclaim Deed 98-4719 which was recorded with the Wasco County Clerk’s Office 
on September 16, 1998. Because it was created by deed after September 4, 1974, it is 
inconsistent with the definition of Legal Parcel in LUDO Chapter 1, Section 1.090, 
Definitions.  Additionally, the 0.31 acre property would not have met the 160-acre 
minimum parcel size of the A-1 (160) zoning at the time of creation. 



 

 
Attachment D – Background and Code Analysis for Planning Commission Appeal  Page 3 of 14 
PLAAPL-16-10-0004 of PLAMNS-16-04-0013 (Deschutes Nena) 

 
A legal parcel determination prepared by staff in 2001 concluded that the parcel was not 
lawfully created. Planning staff submitted a letter to BNSF and the then owners ANT 
LLC, Carol J. and Peter L. Robson, and Wesley A., Mary M. and Scott W. Kangas, and 
William G. and Sandra L. Bell on August 14, 2001 notifying them of the illegal creation 
and that “no building or land use permits will be issued for this parcel unless its illegal 
status is resolved” (See Attachment E).   
 

 
B. Site Description:  The subject property is a landlocked property located near the 

western bank of the Deschutes River with a 24’ x 27’ “fishing cabin” (not a single family 
dwelling) and an outdoor pit toilet.  A portion of an adjacent property exists between the 
subject property and the Deschutes River that varies in width from 30 to 60 feet. The 
subject property measures 66’ x 210’ and directly abuts the railroad tracks for BNSF.  
The cabin is approximately 55’ from the Deschutes River.  The proposed waterless, 
incinerating, replacement toilet would be 62’ from the river.  Land cover on this parcel 
consists of grass with short deciduous trees with a rock embankment leading up to the 
railroad along the southern property line. 
 

C. Surrounding Land Use:  Surrounding adjacent lands are zoned A-1 (160) Exclusive 
Farm Use but there is no visible evidence of crop farming in aerial imagery.  The BNSF 
railroad runs directly adjacent to the south of the subject parcel, while the river is 30 feet 
to the north (at the closest point).  There is no direct road or river access to this parcel.  
According to the Wasco County GIS database, the land slopes gently up to the south 
and west, away from the river, with slopes of approximately 15-20%.  Across the river to 
the north and east there are steep cliffs nearing 90% slopes.  The nearest dwelling is 0.6 
miles south, across the river on the Deschutes River Access Road.  There is another 
dwelling 0.25 miles south of that one.  There are intermittent trees and brush along the 
river banks, with scattered sagebrush and juniper on the surrounding lands.  Nearby 
lands are owned and managed by BNSF Railroad, Finnbelle, LLC, and the BLM.   
 

D. Public Comments: The Type 1 review use process for the original land use application 
does not include a public notice process but the appeal process does. On December 13, 
2016, 21-days prior to the Planning Commission hearing, a hearing notice was sent to all 
property owners within 750 feet of the subject parcel, and interested public agencies.  
Public notice of this hearing appeared in The Dalles Chronicle on December 13, 2016.  
Wasco County received the following comments: 
 

a. (December 8, 2016) Tim Murphy, Farm and Forest Lands Specialist, Department 
of Land Conservation and Development (DLCD) replied to a December 7, 2016 
email from Wasco County staff.  Mr. Murphy clarified that a commercial guided 
fishing operation does not constitute a Farm Use under Oregon state law 
because, though it involves harvesting, it does not also involve propagating, 
cultivating, and maintaining the fish.  Staff also spoke with Jim Johnson of the 
Oregon Department of Agriculture who was in agreement. 
 

b. (December 14, 2016) Phone call with John Zalaznik, Environmental Health 
Supervisor for North Central Public Health Department. Mr. Zalaznik informed 
staff that the setback requirement from a body of water for an unlined toilet is 
100-feet, and the setback for a lined toilet is 50-feet. 

 

c. (December 21, 2016) Email from Timothy Ramis, attorney for Finnbelle, LLC, 
owner of adjoining property. Mr. Ramis stated that the subject parcel owned by 
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Deschutes Nena, LLC has no road or water access as his client’s property lies 
between it and the river and there is no easement on the Finnbelle, LLC property.  
Mr. Ramis refutes the appellant’s claims of a historic commercial use on the 
property, stating that the commercial use only arose in 2012 with the new 
landowners, Deschutes Nena, LLC.  Finally Mr. Ramis argues against 
commercial fishing as a farm use and notes that no evidence was submitted for 
anything other than a sport fishing license, which does not qualify as commercial 
aquaculture. 

 

 

III. FINDINGS: 
 

A. Wasco County Land Use & Development Ordinance (LUDO) 
 

Chapter 1 – Introductory Provisions 
 
Section 1.030, Severability 
 
The provisions of this Ordinance are severable. If any section, sentence, clause, or 
phrase of this Ordinance is adjudged to be invalid by a court of competent jurisdiction, 
that decision shall not affect the validity of the remaining portion of this Ordinance. The 
Director, the Director's designee or other Approving Authority shall not approve a 
development or use of land that has been previously divided or otherwise 
developed in violation of this Ordinance, regardless of whether the applicant 
created the violation, unless the violation can be rectified as part of the 
development proposal (emphasis added). 

 
FINDING:  The applicant provided a Type I application to replace and expand an existing pit 
toilet with a larger incinerating toilet (PLAMNS-16-04-0013).  During a 2014 staff site visit, two 
toilets were viewed in the field were photo documented to confirm locations for the review and 
compliance with public health setbacks from the river.  In a 2013 aerial photograph, no toilets 
are visible on the parcel in that location.  The applicant claims that the nature of a pit toilet is 
that it moves around the property, however, the placement, alteration and relocation of a 
structure would require a land use approval. Given this information, it appears the current pit 
toilets were not lawfully established in their current location, configuration, or use.  
 
Subject to the severability clause above, the pit toilet (an accessory building) may only be replaced 
if the staff can confirm that it was lawfully constructed, is accessory to a lawful use, and occurs on 
a legal parcel. The applicant provided a 1983 lease agreement that labels the existing building a 
“Fishing Cabin” but does not mention the outhouse, and explicitly prohibits other buildings and 
structures from placement.   
 
As noted above in Part II, A Legal Parcel, the property is not a legal parcel.  
 
The lawful historic use of the building as a switchman’s quarters for the railroad, and the “fishing 
cabin” for personal use appears to have been unlawfully expanded to become a commercial 
guided fishing operation and campground at some point after 1983.  The commercial nature of this 
use would have required a permit from Wasco County Planning; there are no permits on file for this 
change of use. Additionally, there is no legal access across the neighbor’s property to provide for 
customer access, and there are active land use violations cases on file with the Wasco County 
Code Compliance Officer.  
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A formal complaint was reported to Wasco County Code Compliance in 2014 when an anonymous 
complainant passed the property while fishing on the river.  The individual stated: 
 

“Newly constructed private outhouse in close proximity (50 ft) to the river – we were 
floating by and stopped to fish and could smell it from the water … (there is another 
outhouse right next to it)” 

 
While in the field, and in discussion with the landowner, the Wasco County Code Compliance 
officer learned that the toilets were used to serve an unpermitted and illegal commercial use of the 
land as part of a commercial guided fishing operation and campground and issued a Notice to 
Correct, ordering the landowner to cease operations.  As of the date of this report, the violations 
have not been resolved.  
 
The violations cannot be rectified because: (1) the 0.31 acre property does not satisfy the property 
development standards for the A-1 (160) zone to qualify for a new land division, and (2) the 
commercial use served by the outhouse would require the approval of conditional use in the A-1 
zone and conditional uses are not permitted in the EPD-7 overlay.  
 
In conclusion, staff finds the existing outhouse(s) have been illegally constructed on an unlawful 
parcel to serve an unpermitted and illegal commercial use that cannot be rectified under current 
regulations. Pursuant to the requirements of the severability clause above, staff finds that the 
proposed development cannot be approved by the Director or Approving Authority in a manner 
consistent with the Wasco County LUDO. 
 
Type I applications do not typically include public notice to adjacent property owners or a formal 
staff report. Staff provided a letter decision denying the proposed development on October 13, 
2016 (see Attachment G). The applicant provided an appeal to the Director’s decision within the 
12-day appeal period (see Attachment H). 
 

Chapter 2 – Development Approval Procedures 
 

Section 2.060.B.13., Appeals of Decision of Director made pursuant to Section 
2.060.A.1. 

 
FINDING:  This appeal is being reviewed by the Planning Commission in accordance with the 
Basic Provisions of Section 2.060.B.13.  The applicable ordinance provisions and required findings 
are outlined in this report. 
 

Section 2.160, Appeal from Decision of the Director 
 
FINDING:  Public notice was given, as specified by Section 2.160 of LUDO, 20 days prior to the 
Planning Commission hearing.  Notice was sent to property owners and agencies on December 
13, 2016, 21 days prior to the hearing.  The public hearing notice was published in The Dalles 
Chronicle on December 13, 2016.  After a decision is made by the Planning Commission, notice 
will again be given, and a twelve-day appeal period will be provided. 
 

Chapter 3 – Basic Provisions 
 

Section 3.210, Exclusive Farm Use zone 
 

A. Chapter 3 – Basic Provisions, Section 3.210, Exclusive Farm Use Zone 
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Section 3.213 - Uses Permitted Subject to Type I Review: The following uses are permitted 
on a legal parcel on lands designated Exclusive Farm Use (A-1) Zone subject to Section 
3.216 - Property Development Standards, Chapter 10 - Fire Safety Standards and any 
other listed, referenced or applicable standards: 
 
This review involves an evaluation by Planning and Development staff but only requires 
formal zoning approval if the use if required to meet building codes approval. If the use 
does not require formal zoning approval but that is requested by the applicant for future 
documentation they will be charged the appropriate Type I review fee. (Added 4/12) 
 

(***) 
 

D. Alteration, restoration relocation, or replacement of a lawfully established dwelling 
and/or accessory residential or non-residential building or structure (non-
discretionary) on any part of the legal parcel, subject to Section 3.216 A 1 c - 
Addition, Modification or Relocation Setbacks and 3.219 C - Replacement Dwellings 
(Dwellings only). (Amended4/12) 
 

FINDING:  As noted above, the applicant submitted a request to replace an existing pit toilet 
with a new, larger incinerating toilet in the A-1 (160) Exclusive Farm Use zone. The property is 
also entirely contained with EPD-7, the Natural Areas Overlay Zone.   
 
The appeal materials assert that the property does not need to be legal to allow for the 
replacement of a lawfully established use. As noted above, the Wasco County LUDO does not 
permit Wasco County Approving Authorities to approve any land use and development request 
on an unlawful parcel or in conjunction with an unlawful use unless it is to remedy the violation. 
The parcel cannot be made lawful under current regulations.  
 
The application materials state that the commercial use of the property was established and has 
been continuous since 1932, but was only able to provide evidence dating back to 1994 from 
testimony provided by current co-owner of the subject parcel, Taylor Geraths.  The applicant 
asserts that due to a 2005 legal precedent formed in Aquillar vs. Washington County that they 
do not need to show proof of a legal non-conforming use beyond a 20 year “look-back” period.  
Staff finds that the parcel was owned by the BNSF railroad until 1998 (only 18 years ago), who 
only had lawful permissions to use the building as a switchman’s quarters and appeared to 
lease it out as a personal fishing cabin that was not commercial in nature. Since 1998, the 
property has passed into private ownership and exchanged hands several times before the 
current owner acquired it in 2012.  
 
The applicant claims that the property’s fishing cabin and pit toilet have been used by owners 
and their guests while fishing. Commercial guests indicate a commercial use that would have 
necessitated a permit beginning in the 1980s with changes to the LUDO and Comprehensive 
Plan to protect the Deschutes River. In an April 1, 2016 letter from the applicant’s attorney 
Wendie Kellington, the applicant claimed the property has been used continuously by guide 
services since at least 1995.  They submitted a statement by co-owner Taylor Geraths that he 
used this property in association with a commercial guided fishing operation since 1994.  This 
assertion is challenged by comments from neighboring property owner, Finnbelle, LLC’s lawyer 
Timothy Ramis.  Mr. Ramis states this property has only been used commercially since 2012 
and the impact has increased since that time.  A 2013 aerial photo shows no evidence of a pit 
toilet at the current location.   
 
In sum, staff finds that the pit toilet is not a lawfully established accessory structure eligible for 
replacement, insufficient evidence was provided to demonstrate the commercial fishing guide 
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and campground use was lawfully established, and it could not have existed in the same nature 
under BNSF ownership within the 20 year “look back” timeline they’ve asserted applies to this 
case. Further, Staff determined that this is not a legal parcel, as discussed above in II.A.   
 
Criterion D has not been met and replacement of this toilet does not comply with Section 3.210.  
The replacement of the current illegal toilet cannot be approved, the existing toilet must be 
removed, and the commercial use must cease, per Wasco County Code Compliance case 
CODENF-14-10-0036. 
 

Section 3.216., Property Development Standards 
 

 Property Development Standards:  Property development standards are designed to 
preserve and protect the character and integrity of agricultural lands, and minimize 
potential conflicts between agricultural operations and adjoining property owners.  A 
variance subject to WCLUDO Chapter 6 or Chapter 7 may be utilized to alleviate an 
exceptional or extraordinary circumstance that would otherwise preclude the parcel 
from being utilized.  A variance to these standards is not to be used to achieve a 
preferential siting that could otherwise be achieved by adherence to these prescribed 
standards. 

 
A.  Setbacks 

 
1. Property Line 

 
a. All dwellings (farm and non-farm) and accessory structures not in 

conjunction with farm use, shall comply with the following property line 
setback requirements: 
 
(***) 
 
(2) If adjacent land is being used for grazing, is zoned Exclusive Farm 
Use and has never been cultivated or is zoned F-1 or F-2, the setback 
shall be a minimum of 100 feet from the property line. 

 
FINDING:  All surrounding land is zoned A-1 (160) Exclusive Farm Use and appears to have 
never been cultivated for annual or perennial crops.  Through coordination with the Oregon 
State farm and forest experts from DLCD and the Department of Agriculture, staff has confirmed 
the commercial guided fishing operation does not constitute a Farm Use per ORS 215.203; the 
buildings located on the property are therefore not farm structures.  Any new structure would be 
required to meet the minimum setback of 100-feet, or apply for a variance.    
 
As noted above, staff has found the current toilet to be an illegal structure on an illegally created 
parcel, and is accessory to an unpermitted commercial fishing guide operation and campground 
and cannot be approved due to its inability to comply with Wasco County LUDO Sections 1.090, 
3.210, 3.216, 3.219, and 10.140.  Given this information, a variance cannot be granted and staff 
finds that this application does not meet Criterion 1. 
 

2. Height:  Except for those uses allowed by Section 4.070, General Exception to 
Building Height Requirements, no building or structure shall exceed a height of 
35 feet. Height is measured from average grade. 

 
FINDING:  The replacement toilet is proposed to be 12’6” tall.  Staff finds that this application 
complied with the height criterion. 
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 Section 3.910, Division 7, Natural Areas Overlay Zone 

 
A. Purpose: This overlay district is intended to preempt conflicting use in areas identified in 

the Wasco County Comprehensive Plan as containing significant natural value.  The 
overlay is designed to protect the identified natural value by allowing only uses which 
will not permanently destroy the natural value.  This overlay applies to all natural areas 
identified in the Wasco County Comprehensive Plan and to the Wasco County portions 
of the Deschutes, John Day, and White Rivers designated as Wild & Scenic Rivers as 
defined and protected in ORS 390.805 & 390.825 or USFC & CFR. 
 

B. Permitted Uses: Uses allowed in the underlying zone shall be subject to the conditional 
use review permit pursuant to Section 2.060(A) of this Ordinance. 

 
FINDING:  The proposed development is for the replacement and expansion of an accessory 
structure, for what the applicant claims is a legal non-conforming use, within the 0.25 mile buffer of 
the Deschutes River.  The replacement of a lawfully established accessory structure is permitted 
subject to a Type 1 review in the Exclusive Farm Use Zone.  However, the Natural Area Overlay 
zone requires a replacement accessory structure to be elevated to a Conditional Use in the EPD-7 
boundary.  Staff mistakenly accepted the application as a Type I application with the understanding 
it was to rectify an active code violation.  It was not recognized at the time of application intake that 
this would in fact be a Conditional Use and prohibited pursuant to the requirements of EPD-7.   
 
After examining the application documents and coordinating with the BLM regarding the 
commercial nature of the operation, it was determined that the proposed replacement structure is 
for a structure that has not been shown to be lawfully established; that the parcel was not lawfully 
created; and the unlawful commercial guided fishing operation and campground use is illegal in this 
zone under the EPD-7 overlay and cannot be rectified under current regulations. Additionally, the 
applicant was not able to provide sufficient evidence required by Chapter 13 to verify a lawfully 
established non-conforming use.   
 
In 2013, in an appeal of a Conditional Use Permit denial from the Planning Director and the 
Planning Commission, the Wasco County Board of Commissioners upheld the interpretation of 
Section 3.910.B to mean that permitted uses in the underlying zone would be elevated to be 
conditional uses, and conditional uses in the underlying zone would be prohibited.  The commercial 
activities occurring on the property is a commercial camp site as part of a commercial guided 
fishing service.  Staff has found that the guided fishing service and camp are not lawfully 
established and not accessory or ancillary to a Farm Use.  As this parcel lies in EPD-7, a 
commercial guided fishing operation (even if it were in conjunction with a Farm Use) would be 
prohibited and staff could not approve an application for such an activity. 
 
In a December 8, 2016 email to Staff, Tim Murphy, Farm and Forest Lands Specialist from DLCD, 
confirmed staff’s finding in the October 13, 2016 Type 1 Denial of this application that fishing is not 
a Farm Use, stating: 

 
“ORS 215.203 states ““Farm use” also includes the propagation, cultivation, maintenance 
and harvesting of aquatic, bird and animal species that are under the jurisdiction of the 
State Fish and Wildlife Commission, to the extent allowed by the rules adopted by the 
commission.” The key word is “and”.  Harvesting is not enough, they also need to 
“propagate, cultivate and maintain” in order to be considered a farm use.”   
 

In addition to the DLCD comment, staff sought input from Oregon Department of Agriculture.  Jim 
Johnson, Land Use & Water Planning Coordinator from the Oregon Department of Agriculture, is 
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also in agreement with that statement.  Staff found that there is no Farm Use occurring on this 
parcel, that the commercial guided fishing operation and campground is a prohibited use and no 
evidence has been supplied to justify a legally established yet non-conforming use. 
 

C. Approval Standards: In the evaluation of any use subject to the Natural Area Overlay, 
finding shall be required demonstrating that the designated natural value will not be 
damaged by the use or activity.  If a proposed use or activity would result in the 
permanent destruction of natural value, then the request shall be denied. 

 
FINDING:  The current toilet is a pit toilet.  This replacement toilet would be an incinerating 
toilet, which the applicant claims would bring the toilet up to DEQ and County health and 
sanitation standards and would not require the digging of pits and relocating of the toilet around 
the property as it currently does.  It would be stationary and sanitary, complying with county fire 
safety standards. The incinerating toilet would more effectively dispose of waste so close to the 
river.  In a December 14, 2016 phone call with John Zalaznik, North Central Public Health 
District’s Environmental Health Specialist Supervisor, he said their setback standards are 100 
feet from a river if the pit is unlined (as it currently is), and only 50 feet if the pit is lined (as it is 
proposed to be).  The new, lined toilet is proposed to be 62 feet from the river.  Staff finds that 
the proposed replacement toilet would not result in the permanent destruction of natural value 
through unsanitary practices. 
 
 

B. Chapter 10 – Fire Safety Standards 
 

Section 10.110, Siting Standards – Locating Structures for Good Defensibility 
Section 10.120, Defensible Space – Clearing and Maintaining a Fire Fuel Break 
Section 10.130, Construction Standards for Dwellings and Structures – Decreasing the  

Ignition Risks by Planning for a more Fire-Safe Structure 
Section 10.140, Access Standards – Providing Safe Access to and Escape From Your 

Home 
Section 10.150, Fire Protection or On-Site Water Required – Ensuring Dwellings Have 

Some Fire Protection Available Through Manned or Unmanned 
Response) 

 
FINDING:   The request is not consistent with Chapter 10 – Fire Safety Standards.  
 
The fire safety standards, adopted by the Wasco County Court in 2007, require property owners 
to be aware of potential fire risks in areas outside of urban areas of Wasco County, and requires 
compliance with siting standards, fuel break requirements, construction standards, access 
standards, and on-site water storage requirements. 

 
The property owners have completed a Fire Safety Standard Self-Certification Form, and it is 
located in the Planning Department file.  By signing the self certification form, the owners have 
acknowledged that they understand these standards and commit to achieve compliance with 
them within one year of the date of approval and maintain them through the life of the 
development.  This certification further commits all future property owners to this same 
requirement.  A copy of this self-certification form is available for inspection at the Wasco 
County Planning Department under Files PLAMNS-16-04-0013. 
 
On their self-certification form the applicant acknowledged that there is no access to this parcel 
stating “This is a riverside parcel without roadway access.  It is accessible only by water.”  It is 
not a riverside parcel, however, as there is a parcel owned by Finnbelle, LLC between the 
subject parcel and the river. Additionally, in a series of questions referring to LUDO Section 



 

 
Attachment D – Background and Code Analysis for Planning Commission Appeal  Page 10 of 14 
PLAAPL-16-10-0004 of PLAMNS-16-04-0013 (Deschutes Nena) 

10.140, Access Standards, the applicant stated that the access requirements were “N/A” (Not 
Applicable) instead of responding with “No, see attached fire safety plan”.  These requirements 
are in fact applicable to the subject property and proposed use, and would require an 
acceptable fire safety plan for emergency response and citizen safety.  They acknowledged that 
the parcel has no road access and did not provide a fire safety plan.  Given this information, 
staff finds that the application is not in compliance with Section 10.140. 
 
 

C. Chapter 13 – Nonconforming Uses, Buildings and Lots 
 
Section 13.050, Verification of Nonconforming Use or Structure 
Must meet lawfully established and discontinuance or abandonment criteria below. 

 
A. Lawfully Established:  For a nonconforming use to be verified as lawfully established 

it shall be consistent with all of the following: 
 

1. The nonconforming use has not been expanded in size or area or changed in 
purpose or use beyond what was lawfully established; 

 
FINDING: It is very important to note that the application did not include a request for the 
verification of a non-conforming use and the Director’s decision (Attachment G) did not 
include an analysis of Chapter 13 requirements or a decision based on that chapter. The 
appeal cannot be based on the criteria of Chapter 13 because it was not applied in the 
decision that has been appealed. Given this information, this staff report does not include 
a comprehensive Chapter 13 review, but addresses the requirements generally in response 
to the concerns raised in the grounds for appeal. If the applicant wishes to appeal subject 
to the lawfully established non-conforming use provisions of Chapter 13, he must first 
apply for a verification of a non-conforming use and receive a decision on that issue.  
 
The current uses occurring on the property include a personal use “fishing cabin” (not a dwelling), 
a pit toilet, and a commercial guided fishing operation and campground.  No application was 
submitted to establish any of these as lawfully established uses.  The cabin may have been 
leased as a “fishing cabin” in 1983, but it appears to have been for personal use and does not 
demonstrate a lawfully established use.  Based on staff research, including site visits, aerial 
photography, and past lease documents provided by the applicant, the commercial operation has 
not been found to be lawfully established and no application was submitted to lawfully change the 
use from that of a switchman’s quarters to the personal “fishing cabin” or current commercial use.  
No proof has been submitted of when the outhouse was placed on the land.  It was not mentioned 
in the 1983 lease and, based on aerial photographs, the location has changed recently. The use 
of the pit toilet has been altered and expanded with the expanded use associated with a 
commercial operation, and it has been moved about the property in violation of land use 
regulations.  Furthermore, a commercial fishing guide operation and campground is prohibited in 
the EPD-7 overlay of this zone.   
 
The applicant claims that Aguilllar v. Washington County (2005) establishes a 20 year look back 
period to determine whether a use is legally established to be nonconforming.  Reeder v. 
Multnomah County (2009) states “the county can require the applicant to prove the ‘nature and 
extent’ of the use only for the 20 year period preceding the date of application”.   That 20 year 
period in this case would begin in 1996.  The applicant claims that “the fishing cabin and its 
outdoor toilet was lawfully established as a fishing cabin in 1932… the fishing cabin (and outdoor 
toilet) have been used as such continuously ever since.”   
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BNSF Railroad owned the subject property until it illegally divided it by deed and unlawfully sold it 
to private individuals in 1998 (18 years ago). BNSF documents state that the building was initially 
constructed to be switchman’s quarters for a railroad operator. There is no information indicating 
that BNSF used the property for commercial guided fishing operations and camping as early as 
18 years ago, which nullifies the 20-year “look back” argument provided by the applicant. A 
statement by Deschutes Nena, LLC co-owner Taylor Geraths was submitted as evidence that Mr. 
Geraths used the property as a campground for a commercial guided fishing operation since 
1994, with the lessee’s knowledge. This was not shown to be a lawfully established use because, 
at that time a conditional use application would have been required by Wasco County.  
 
The commercial use information is further disputed by comments submitted by neighbor Finnbelle, 
LLC whose family has “owned an adjoining upstream parcel for generations”.  According to 
comments submitted by Finnbelle, LLC attorney, Timothy Ramis, it was “only in 2012 when the 
site was purchased by the current owner that commercial fishing trips began.  Those trips are 
more frequent, include more people than the prior use, and result in repeated trespass and impact 
on [Finnbelle, LLC] property”.   
 
Lease documents provided in the appeal materials indicate that the only building on the property 
was the switchman’s quarters (described in the lease document as a “fishing cabin”) and that no 
other structures were permitted. Given this information, and the lack of any other documentation 
of its existence, the pit toilet has only been shown to be present since 1994 (which would have 
required a permit) and may have been built to serve the commercial guided fishing operation and 
campground. No information regarding the lawful establishment of a commercial guided fishing 
operation and campground have been submitted by the applicant.  According to testimony from 
Mr. Ramis, the cabin was used by various owners as a fishing cabin, but not for commercially 
guided fishing or camping operations. 
 
Whether the use was established in 1994 or 2012, it would have required a land use application 
and approval from Wasco County and no such application was submitted.  Though the change of 
ownership is not relevant to the lawful nature of the established use, the new use for commercially 
guided fishing and camping operations constitutes a change in use, and renders it an illegal 
nonconforming use.  Additionally, a second outhouse was observed on a May 2014 site visit, 
indicating that an illegal expansion of use and unauthorized construction has already occurred.   
 

     
   Illegal expansion of use to include two unapproved pit toilets. 11/4/2014 
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These pit toilets are not fixed in location, but illegally moved about the property as the pit is filled 
in.  The following aerial images show that the onsite toilet structure has been moved or replaced 
since 2013 and no land use application had been submitted or approved for such an alteration of 
use.   
 
 
 
 
 
 
 
 
 

 
 

 
 
 
This is an illegal and unsanitary use on the portion of the property in violation of the 100-foot 
setback of the river set forth by North Central Public Health District standards.  A land use 
application would be required for the alteration or relocation of such an accessory structure, and 
no such application was ever submitted, resulting in a violation of land use regulations requiring 
alterations of any land use to be assessed by the Wasco County Planning Department and North 
Central Public Health Department. 
 
The current owner did not purchase the property until 2012 and it has since been used 
continuously as commercially guided fishing operation and campground.  The appeal application 
included a statement from Scott Hodson, the current landowner.  He acquired the property, as 
Deschutes Nena LLC, in 2012, and has visited it every year since, noting that the outhouse toilet 
has been associated with the fishing cabin during that time.  The applicant also submitted as 
evidence a copy of a 1983 lease from BNSF to Mr. Kangas and Mr. Bell establishing their right to 
use “Said premises for the sole and exclusive purpose of maintaining and operating thereon a 
fishing cabin”.  This document does not mention an outhouse toilet and further states “No other 
buildings, structures, additions, alterations, or improvements shall be erected or made on the 
premises”.  No mention is made of using said fishing cabin as a commercial guided fishing 
enterprise or campground.  This appears to have been a private fishing cabin for the use of the 
lessees, until 1994 when Mr. Geraths claims to have begun using it for commercial guided fishing 
operations.     
 
Staff finds that this proposal does not meet criterion 1. Based on the information provided, staff 
finds that the commercial use of the subject property was not lawfully established. Furthermore, 
staff finds the use cannot be rectified because the commercial nature is a prohibited use in this 
zone and EPD overlay.   
 

2. The property on which the nonconforming use is located meets the definition of 
legal parcel in Chapter 1 of this ordinance; 

 
FINDING:  As explained above in Part II, A Legal Parcel - the subject property does not meet the 
definition of a legal parcel. A legal parcel determination was prepared by staff in 2001; on August 
14, 2001 the Wasco County Planning department submitted a letter to then owner Ant, LLC (the 
Kangas and Bell families) detailing this parcel’s illegal creation by 1998 deed from the BNSF 
railroad to Mr. Kangas and Mr. Bell and explaining that “no building or land use permits will be 
issued for this parcel unless its illegal status is resolved” (See Attachment E).  That 2001 letter 
was part of staff research into several parcels that the BNSF created illegally by deed in this area.  

 

2015 Structure Identified 

 

2013 No Structure Identified 
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No resolution of this parcel’s illegal nature has been attempted.  This letter is part of file PLAMIS-
14-10-0033 (Attachment I), submitted to Deschutes Nena, LLC in 2014 notifying them of the 
violations, illegal parcel, and restrictions on permits.   Staff finds that this proposal does not meet 
criterion 2. 
 

3. The nonconforming use was lawfully established on or before the effective date of 
the provisions of this ordinance prohibiting the use verified by either a or b below.  
No unlawful use of property existing at the time of the effective date of the 
provisions of this ordinance shall be deemed a nonconforming use. 

 
a. Type I Verification:  Lawfully established is verified by non-discretionary 

evidence including but not limited to zoning approval or County Assessor 
records verifying the date of establishment.  This type of verification is not 
subject to any review process because it does not involve the exercise of any 
discretion or judgment.   If the applicant wishes documentation of this it shall be 
done as a Land Use Verification Letter. 

 
b. Type II Verification:  Lacking non-discretionary evidence, lawfully established is 

verified by a discretionary process consistent with Section 2.060(A)(9). 
 

It is the burden of the applicant to provide a preponderance of evidence which 
will allow the Planning Director to conclude the nonconforming use was lawfully 
established.  Such evidence includes but is not limited to: 

 
-Utility Bills and Records (phone, power, sewer, water) 
-Aerial Photographs 
-Dated Photos 
-Notarized Letters or Affidavits affirming the date of establishment 

 
FINDING:   The proposed replacement toilet is on a parcel zoned A-1 (160) EFU, and lies within 
the EPD-7 overlay.   The applicant submitted an affidavit from Scott Hodson describing his 
experience with the property since 2012, and an affidavit from co-owner of Deschutes Nena, LLC 
Taylor Geraths that his commercial guided fishing operation has used this property since 1994.  
However, no proof was submitted that such a use was lawfully established in 1994 as no 
application for such a conditional use was submitted or approved.  They also submitted a lease 
from BNSF describing the use of a “fishing cabin” on this location in 1983.  No evidence was 
submitted that it was more than a personal fishing cabin for the lessees at that time.  Nor was any 
proof submitted of an easement over the neighbor’s property (currently owned by Finnbelle, LLC), 
which lies between the subject  parcel and the river.  Comments from Mr. Ramis, Finnbelle LLC’s 
attorney, claim that no such easement exists.  This does not constitute the “preponderance of 
evidence” that a Type II verification requires to prove it has been associated with a lawfully 
established commercial guided fishing operation.   
 
Due to a lack of evidence by the applicant, the Director is unable to conclude that the pit toilet and 
commercial use it supports, was lawfully established. Therefore, the use of this land as a 
commercial guided fishing operation and campground is illegal and prohibited. Given this 
information, and subject to the severability clause cited above, neither the Director nor Approving 
Authority can approve the applicant’s request to replace and expand the pit toilet as proposed. 
Staff finds that this proposal does not meet criterion 3.   
 

B. Discontinuance or Abandonment:  For a nonconforming use to be verified as lawfully 
established it must not have been discontinued or abandoned according to the 
following criteria.  Based on the circumstances, the Director shall determine whether 
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discontinuance or abandonment shall be reviewed as a Type I or Type II process as 
described in A above. 

 
1. The reference period for determining whether an abandonment or interruption of a 

nonconforming use or an aspect thereof has occurred shall be twelve (12) 
consecutive months in any of the ten (10) years preceding the date of the 
application.  Proof of intent to abandon is not required to determine that a 
nonconforming use has been discontinued or abandoned. 

 
FINDING:  The applicant claims that the use of the property as a campground for commercial 
guided fishing trips qualifies as a legal non-conforming use.  The applicant contends that the use 
of a pit toilet in association with the campground is also a legal non-conforming use.  In addition to 
verifying these uses as lawfully established, the applicant would also need to prove that there has 
not been an interruption or abandonment of either use for twelve (12) consecutive months in the 
past ten (10) years.  
 
The applicant submitted as proof a 1983 lease describing the cabin on the grounds as a “Fishing 
Cabin”.  This lease expressly states that “No other buildings, structures, additions, alterations, or 
improvements shall be erected or made on the premises”.  No mention is made of an outhouse, 
and no mention is made of using said fishing cabin as a commercial guided fishing enterprise or 
campground.  This appears to have been a private cabin for the use of the lessees.  In 1998, this 
land was created by deed and sold to the lessees of the original lease, Mr. Kangas and Mr. Bell, 
under Ant, LLC.  It was subsequently transferred to of members of the Kangas and Bell families.  
In 2012 it passed to the applicant Scott Hodson of Deschutes Nena, LLC.   
 
The applicant submitted a statement as evidence that he has seen this land and the toilet used 
commercially throughout the duration of his ownership.  However, that only dates back to 2012.  
Mr. Gerath’s comments assert that he used this property as early as 1994 for commercial guided 
fishing operations.  Comments submitted from Mr. Ramis disagree with that statement and claim 
that the commercial use has only been evident since 2012, with an increase in use and impact at 
that time.  There is photographic evidence in 2013 of the current toilet not being present in the 
current location.  There is photographic evidence from a staff site visit in 2014 showing two 
outhouses on this property.  There was a complaint filed against this property in 2014 for an illegal 
additional outhouse, and an outhouse odor identifiable from the river.  In May 2015 the applicant 
agreed to remove the toilet and to stop using the property for a commercial guided fishing 
operation.  After failing to do so, Wasco County Code Compliance issued an order to cease the 
illegal commercial guided fishing operation in October 2016.    
 
The nature and extent of the use has been altered, removed, and expanded within the last few 
years, and conflicting evidence of a commercial use has been submitted.  There have been 
unresolved code violations on this property since 2014.  Staff finds that insufficient evidence has 
been submitted to prove that either the commercial nature of the use, or the presence of the 
current toilet in its current location, has been in place for the past ten (10) years, and not been 
abandoned for twelve (12) consecutive months during that time.  Staff finds that this application 
does not comply with criterion B.1. 



ATTACHMENT E 

Illegal Parcel Letter, 2001 
 

 
Attachment E – Illegal Parcel Letter, 2001  Page 1 of 1 
PLAAPL-16-10-0004 of PLAMNS-16-04-0013 (Deschutes Nena) 
 

 

 















Wasco County Planning Department 
 

“Service, Sustainability & Solutions” 
2705 East Second St. • The Dalles, OR 97058 

 (541) 506-2560 • wcplanning@co.wasco.or.us   
www.co.wasco.or.us/planning  

After recording, please return to: 
Wasco County Planning Department 

 
NOTICE OF DECISION 

WASCO COUNTY BOARD OF COMMISSIONERS 
 

FILE #:  PLAQJR-12-08-0001 FINAL HEARING DATE:   October 16, 2013 
 ORDER SIGNED: November 16, 2013 
 NOTICE OF DECISION DATE: December 5, 2013 
 
REQUEST:   Quasi-judicial review of the following: 

1.   30’ x 30’ x 24’ (900 square foot), non-farm dwelling  
2. 18’ x 12’ x 12’ (216 square foot) shed 
3. Variance to property line setbacks.  Requested setbacks are as follows: 

- 25’ from front and rear property line  
- 25’ from side property lines 
- 25’ from Deschutes River  

4. Floodplain Development Review of requested structures located within the 
FEMA delineated floodplain 

5. Modification to Wasco County Fire Safety Standards Review 

DECISION:   By a vote of 2-1, the Board of County Commissioners denies the request 
 
APPLICANT/OWNER INFORMATION: 
Gabriel Watson 
1824 SE Taylor 
Portland, OR 97214 
 
PROPERTY INFORMATION: 
Zoning:  A-1 (160); EPD-1, Flood Hazard Overlay; EPD-7, Wild and Scenic River Overlay 

Location:  The subject property is located in North Junction, along the Deschutes River Access 
Road, approximately 19.6 miles south of the City of Maupin, Oregon.  The property is further 
described as: 

Existing Taxlot Acct# Acres Previous Taxlot 
7S 14E 8 D 300 12783 0.25 N/A 
 
Attachments:  
A. Order # 13-148 
B. Time Limits and Appeal Information 
C. Planning Commission Findings 
D. Staff Report 
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NOTICE TO MORTGAGEE, LIENHOLDER, VENDOR OR SELLER: Oregon Revised 
Statutes, Chapter 215, requires that if you receive this notice, it must promptly be 
forwarded to the purchaser.  



ATTACHMENT B – TIME LIMITS AND APPEAL INFORMATION 
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Wasco County has completed its review of the requests described above. The Board of County 
Commissioners’ Decision has affirmed the Planning Commission decision, subject to modified 
findings, and is the County’s final decision. 
 
A complete copy of the decision document is available for review during normal business hours 
(10am-4pm, M-F) at the Wasco County Planning Department, 2705 East Second Street, The 
Dalles, Oregon, 97058.  These documents are also available online at:   
http://co.wasco.or.us/planning/Actions.html 
 
The decision document will be available online until the end of the appeal period. The 
requirements for appeal of this decision are set forth in ORS 197.830 to 197.845. In general, 
this decision may be appealed to the State of Oregon Land Use Board of Appeals (LUBA) within 
21 days from the date of this notice.  
 
Please Note:  No development shall occur until all applicable land use permits are obtained, 
conditions are met, and all building permits are issued.  



ATTACHMENT C – PLANNING COMMISSION FINDINGS 
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1. Staff sent notice of Planning Commission hearings to interested parties, relevant agencies 
and owners of property located within 750’ of the subject property on August 9, 2012 and 
January 16, 2013. Notice of the hearings also ran in The Dalles Chronicle on August 14, 
2012 and January 18, 2013.  
 

2. Each hearing was held in accordance with Section 2.140 of the Wasco County Land Use 
and Development Ordinance (LUDO) and other applicable procedural rules for quasi-judicial 
hearings. Hearings were re-noticed or continued to a date and time certain leading up to the 
final hearing on August 6, 2013. 

 
3. Seven members of the Planning Commission were present and qualified to sit as decision-

makers after full disclosure was made and the matter of qualifications was discussed by the 
Commission.  
 

4. In making its decision, the Planning Commission recognizes the procedural and legal 
requirements of the Wasco County Land Use and Development Ordinance (LUDO) and 
Comprehensive Plan, and weighed fully each requirement in arriving at its decision. 
 

5. The Planning Commission adopts the findings presented in the Staff Report (Attachment D), 
except for the following Planning Commission findings which supersede the Staff findings in 
each applicable section of the Staff Report: 

 
Section 3.210 Exclusive Farm Use (“EFU”) Zone 
 
Section 3.210.E. Uses Permitted Subject to Conditional Use Review/Type II or Type III… 
 
(***) 
 
10. Non-Farm Dwelling: One single family dwelling not provided in conjunction with farm 

use, subject to Section J(1) - Additional Standards, below. 
 
FINDINGS:  The applicant has requested approval of a Conditional Use Permit to construct 
a 30’ x 30’ x 24’ (900 SF) single-family dwelling not provided in conjunction with farm use.   
 
Section 1.090 of the LUDO provides the following definition for “Dwelling Unit”: 
   
A lawfully established dwelling is a single-family dwelling which: 
a. Has intact exterior walls and roof structure; 
b. Has indoor plumbing consisting of a kitchen sink, toilet and bathing facilities connected 

to a sanitary waste disposal system; 
c. Has interior wiring for interior lights; and 
d. Has a heating system. 
 
During the August 6, 2013 hearing, Applicant introduced amendments to the site plan 
showing a reduction in size of the proposed dwelling from 40’ x 28’ x 24’ (1,120 SF) to 30’ x 
30’ x 24’ (900 SF). Elevation drawings show intact exterior walls and roof structure. 
Applicant also introduced amendments to the original application which include an 
engineered septic system, connecting to the dwelling, to accommodate human and 
household waste. Wasco Electric provides electricity to the North Junction area, so with 
conditions for the installation of interior wiring for lights and a heating system, we find that 
the structure can meet the definition of “dwelling unit”. 
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Section 3.910 Division 7 – Natural Areas Overlay 
 
A. Purpose: This overlay district is intended to preempt conflicting use in areas identified in 

the Wasco County Comprehensive Plan as containing significant natural value.  The 
overlay is designed to protect the identified natural value by allowing only uses which 
will not permanently destroy the natural value.  This overlay applies to all natural areas 
identified in the Wasco County Comprehensive Plan and to the Wasco County portions 
of the Deschutes, John Day, and White Rivers designated as Wild & Scenic Rivers as 
defined and protected in ORS 390.805 & 390.825 or USFC & CFR. 

 
B. Permitted Uses: Uses allowed in the underlying zone shall be subject to the conditional 

use review permit pursuant to Section 2.060(A) of this Ordinance. 
 
C. Approval Standards: In the evaluation of any use subject to the Natural Area 

Overlay, finding shall be required demonstrating that the designated natural value 
will not be damaged by the use or activity.  If a proposed use or activity would result 
in the permanent destruction of natural value, then the request shall be denied. 

 
FINDINGS:  The application must be denied because the proposed use, a non-farm 
dwelling is a conditional use, not “permitted outright” or “allowed” in the EFU Zone.  
 
Section 3.910.B sets forth the uses which are permitted in the Natural Areas Overlay (NAO).  
Although the term “allowed” is not defined, contextual analysis confirms that “allowed” 
means “allowed by right” or “permitted by right.”  The purpose statement of the NAO 
provides context.  LUDO Section 3.910.A states that “[t]his overlay district is intended to 
preempt conflicting use in areas identified in the Wasco County Comprehensive Plan as 
containing significant natural value” (emphasis added).  Chapter 14.B.1 of the 
Comprehensive Plan identifies “residential development” as a “conflicting use” in the NAO.  
 
This interpretation is supported by comparing the NAO to Section 3.920 – Sensitive Wildlife 
Habitat Overlay (SWHO).  In contrast to the NAO, the SWHO in Section 3.920.D-E lists both 
“Permitted Uses” and “Conditional Uses” (emphasis added): 
 
D.  Permitted Uses: All uses allowed in the overlay shall be those farm and forest uses 

permitted outright by the underlying zone. 
 

E. Conditional Uses: The conditional uses permitted in the zones in which this overlay is 
applied, shall be those permitted conditionally by the underlying zone subject to the 
other applicable standards of this Section.  

  
Here, the LUDO makes clear that the word “allowed” is synonymous with “permitted uses.”  
Under common standards of legal interpretation, where the same word is used in two 
provisions of the same law, that word retains the same meaning.  Therefore, the term 
“allowed” has the same meaning in both the NAO and the SWHO: “allowed” means “allowed 
outright” or “permitted outright.”   
  
There are nine (9) recreational dwellings and several additional accessory structures within 
the approximately eight (8) acres of North Junction. A tenth dwelling is located 180’ south of 
the railroad tracks. This represents a density of 1.25 dwelling units per acre. Similar 
densities have been maintained for more than 70 years in North Junction – decades before 
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this area was included in a Wild & Scenic Area. As such, Staff finds that the “natural value” 
of this area is limited and must be viewed within the context of existing recreational 
dwellings and their accessory structures. In fact, both recreational and residential uses have 
occurred on the subject parcel in the past. Up until 1996, a railroad caboose was located on 
the parcel and used as a recreational dwelling. Therefore, Planning Commission upholds 
Staff’s finding that the proposed dwelling and accessory structure will not result in the 
permanent destruction of natural value. 
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October 13, 2016 
 
Scott Hodson 
Deschutes Nena, LLC 
5015 SW Homesteader Rd. 
Wilsonville, OR 97070 
Sent via email to: suemhodson@gmail.com 
 
Subject:   Application to Replace Accessory Structure at Taxlot 6S 14E 0 4700 (PLAMNS16‐04‐0013)  
 
Scott, 
 
I wanted to follow up on your Type I application submitted for the replacement of a single outhouse with 
incinerating toilets to support the commercial fishing guide operation occurring on the property and along the 
Deschutes River. I apologize for the delay, but we were waiting for information regarding the commercial uses 
on the property and in the River from the Bureau of Land Management – which was required to be obtained 
through a Freedom of Information Act request.   
 
Based on our review of your application and the subject property, we are unable to approve the application for 
replacement of an accessory structure due to non‐compliance with the following sections of the Wasco County 
Land Use and Development Ordinance:  
 

Section 3.213, Uses Permitted Subject to Type I Review: The following uses are permitted on a legal parcel 
on lands designated “A‐1” Exclusive Farm Use Zone subject to Subsection F ‐ Property Development 
Standards, Chapter 10 ‐ Fire Safety Standards and any other listed, referenced or applicable standards: 

 
D.   Alteration, restoration relocation, or replacement of a lawfully established dwelling and/or accessory 

residential or non‐residential building or structure (non‐discretionary) on any part of the legal parcel, 
subject to Section 3.216 A 1 c ‐ Addition, Modification or Relocation Setbacks and 3.219 C ‐ 
Replacement Dwellings (Dwellings only). (Amended 4/12)  
 

Finding: There is no evidence that the existing outhouse structure or commercial guide use were lawfully 
established.  Aerial photography from 2013 does not indicate the current location of the toilet structure, 
where in 2015 the structure is identified.   I have included these pictures below for your reference.    
 
 
 
 
 
 
 
 
 

 
 

2015 Structure Identified 2013 No Structure Identified 



 

 

Finding: On August 14, 2001 a legal lot determination was conducted for the subject lot 6S 14E 0 4700 at the 
request of the landowner (attached). The result of that review process determined that the parcel was not 
created in a lawful manner and is inconsistent with the Wasco County Land Use and Development Ordinance 
definition of a legal parcel. Because the site is not located on a legal parcel, Wasco County does not have the 
ability to approve the current application.  
 
Though this property may be described in long term leases, there are no legal documents partitioning the land, 
or deeds demonstrating it was created before September 4, 1974. This date is when Wasco County initiated 
their Land Use and Development Ordinance. Anything after that date would need an application to be 
reviewed for approval by the Wasco County Planning Department.  
 
The first deed describing this lot was filed September 16th, 1998, a Quitclaim Deed (#984719). A Quitclaim 
Deed is an insufficient medium in partitioning off land in lieu of approval from Wasco County Planning. State 
Statute and County Ordinance require a minimum parcel size in the A‐1 (160) zone that would have prohibited 
the legal partition of land in this case; the creation of substandard parcels are not permitted in a resource 
zone. 

 
Wasco County regulations state that a land use application for new development may only be approved on a 
legal parcel. In regards to ORS 92.176(3)(b), Validation of Unit of Land not Lawfully Established, the parcel 
would not have complied with minimum lot size at the time of its establishment.  
 
Your application material state that the use in in conjunction with a farm use, that includes the harvesting of 
fish commercially. Farm use as defined Wasco County LUDO Section 1.090 & ORS 215.203(2), includes the 
following: 
 

“…the propagation, cultivation, maintenance and harvesting of aquatic, bird and animal species that are 
under the jurisdiction of the State Fish and Wildlife Commission, to the extent allowed by the rules adopted 
by the commission”. 

 
Finding: Fishing and guide service is not a farm use per ORS 2015.203 or Wasco County’s Land Use and 
Development Ordinance; the use has not been lawfully established in its own right or in conjunction with a 
commercial farming operation. No information has been provided that demonstrates commercial scale 
propagation, harvesting or maintenance, has ever been licensed by the BLM or State Fish and Wildlife 
Commission to occur on this property in the past as a lawful commercial operation in compliance with the 
above definition.  The use of a personal fishing license does not authorize a commercial fish farm or allow for a 
commercial or corporate harvest, maintenance, or cultivation.  The original establishment and subsequent use 
of the structure as a railroad employee and possible rental housing does not authorize or lawfully establish a 
guided commercial fishing operation or camp grounds. As mentioned in your letter, the guide service and 
commercial operation was established in 1995. This establishment was at the time, and today remains, an 
illegal and non‐conforming use.    
 
The described use of the Deschutes Nena, LLC property would be closer considered a farm ranch recreation 
use allowed in the A‐1 zone, if it was operated in conjunction with a commercial farming operation, which at 
this time it does not. Such uses are required to receive conditional use approvals in the A‐1 zones prior to 
operation.   
 

Section 3.215 ‐ Uses Permitted Subject to Conditional Use Review/Type II or Type III 
 
The following uses may be permitted on a legal parcel designated Exclusive Farm Use (A‐1) Zone subject to 
Section 3.216 ‐ Property Development Standards, Section 3.218 ‐ Agricultural Protection, Chapter 5 ‐ 
Conditional Use Review, Chapter 10 ‐ Fire Safety Standards, Chapter 20 ‐ Site Plan Review only if the 



 

 

request includes off‐street parking, off‐street loading or bicycle parking, as well as any other listed, 
referenced, or applicable standards: 

 
H.   Farm ranch recreation including but not limited to hunting preserves, fishing, fly fishing and tying 

clinics, trap and skeet range, archery range, ranch skills, horsemanship, equine eventing, habitat 
improvement, wildlife viewing, and outdoor schools in conjunction with a commercial farming 
operation subject to Section 3.219 G below.  

 
 
Finding: Pursuant to a 2014 Wasco County Planning 
Commission decision and subsequent Board of County 
Commissioners decision that change policy for conditional 
uses allowed within the Wasco County EPD 7, the farm ranch 
recreation use (a conditional use) is not allowed to occur 
within EPD 7. As proposed, the development would expand the 
capacity of the use, and therefore the intensity of the existing 
use, that is not legally permitted for that parcel, or allowed 
within A‐1 (160) zoning in EPD 7. 
 
 
 
 

 
SECTION 3.240 of the Wasco County Code Compliance and Nuisance Abatement Ordinance:   
 
Restricting Issuance of Development Permits: It is the County's policy, to the extent authorized by law, 
not to issue permits or approvals, nor to renew or extend permits and approvals, for development on 
any property on which there already exist uncorrected violations. This restriction shall continue until 
such violations are corrected.   

 
Finding: Until all violations for the site are corrected, Wasco County will not issue any development permits. 
We ask that you cease any activities in violation of the Wasco Land Use Ordinance and observe Notice of Order 
to Correct in conjunction with this letter.  
 
For the reasons cited above, the proposed development is hereby denied.  
 
Pursuant to Chapter 2.160(C), you have the right to appeal this decision to the Wasco County Planning Commission. 
Any intent to appeal shall be filed with the Director no later than twelve (12) days following the date of the decision. 
Appeal applications can be found at: http://co.wasco.or.us/planning/Planforms/Appeal_Decision.pdf 
 
 
 

 
 
Dustin Nilsen 
Senior Planner 
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BEFORE THE WASCO COUNTY LAND USE PLANNING DEPARTMENT 

 

IN THE MATTER OF A DECISION BY 
PLANNER DENYING AN APPLICATION 
TO REPLACE A TOILET 

 

 

I, TAYLOR GERATHS, hereby do declare and state as follows: 

1. I have personal knowledge of the facts and statements contained herein. 
2. I have been a river guide on the Deschutes River, helping people find great 

fishing spots, since 1994.  First, I was a river guide working for other companies and then since 
2004, I have owned my own river guide company. 

3. In addition to personal knowledge of my own activities, I am also familiar with 
and have been personally acquainted with other river guides on the Deschutes River since 1994. 

4. River guides, including me, receive compensation from guests to take them down 
the river, find them good fishing spots, in fishing boat trips lasting hours, overnight or for a week 
or more.  Part of our service is not only to provide a fishing experience but also as a part of that 
experience to find places for our guests to use toilet facilities, rest, eat and camp. 

5. I have been familiar with the real property located at T6S, R14E, WM TL 4700 
that is the subject of two Wasco County Planning matters known as County File No. PLAMNS 
16-04-00143 and Codenf-14-10-0036, since 1994, hereinafter referred to as the “Subject 
Property”. 

6. I was friends with the prior owner of the Subject Property, Wes Kangas, and 
familiar with his use of the Subject Property during his long term lease with the railroad and then 
ownership, long predating 1994. 

7. I have been asked to comment on the use of the Subject Property during the 
period 1996 to date.  I am qualified to comment on the use of the Subject Property during this 
period because I personally used it, as well as saw people who used it, and talked to people who 
used it during this period.  And since 2011 have held an ownership interest in the Subject 
Property, first as a part owner with Wes Kangas and then as a member of the Subject Property’s 
current owner Deschutes Nena LLC. 

8. In 1996 and through the date of this Declaration, in each and every year, I 
personally observed or personally participated in the following activities on the Subject Property, 
each of which activity listed below occurred in each year during the fishing season, generally 
September through November, without interruption:  using the outhouse located on the Subject 
Property, eating meals, camping, stopping to rest, fishing, take out and launching of boats.   

9. The use of the Subject Property for the activities listed above in Paragraph 8, was 
at least 2 times per week and on many occasions every day/night during the fishing season. 

10. The use of the Subject Property for the activities listed in Paragraph 8 in every 
year I was asked to comment on – 1996 to date – were accomplished by river guides with guests 
paying for the experience as well as personal trips by the owner and owner’s friends.  I can 
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Dustin Nilsen, Senior Planner
Will Smith, Associate Planner
Wasco County Planning and Development
2705 East Second Street
The Dalles, Oregon 97058

Re: Deschutes Nena Land Use Appeal Hearing on January 3,20L7
File #PLAAPL-16-10-0004 and PLAMNS-16-04-0013
Our File No. 52321-72770

Dear Mr. Nilsen and Mr. Smith

We have been retained by Finnbelle LLC, which owns the property adjacent (tax lot 500) to the subject
property. Our preliminary review of the application has revealed three key concerns.

First, the property is inappropriate for the proposed use because it lacks access by road or by water. The

tax lot has no easement across surrounding properties to permit access. Neither does it have frontage on
the river because Finnbelle LLC owns tax lot 500 which lies between the subject property and the Deschutes

River, as shown on the County tax maps and related GIS data in the record. Because the County lacks

authority to impose an access easement on land ownerships which abut the subject property, the
applicant's land cannot be accessed for the proposed use.

Second, the application materials make several assertions regarding historic use of the property, without
including evidence to support the assertions. Our client has owned tax lot 500 since January 2014, but his

family has been an owner of an adjoining upstream parcel for generations. As a result, our client is well
aware of the prior use of the subject site as a private fishing cabin. It was only in 2012 when the site was
purchased by the current owner that commercial fishing trips began. Those trips are more frequent,
include more people than the prior use, and result in repeated trespass and impact on our client's property
as a result. The applicant's placement of a second outhouse confirms the increased intensity of the
use. We are aware of no evidence to confirm the assertion that commercial guided fishing groups used the
site prior to 20t2.

Lastly, the applicant asserts fishing is a farm use as authorized by ODFW permits. First, the subject property
is landlocked, without connection to the Deschutes River, making it impossible for the property to support
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Mr. Nilsen and Mr. Smith
December 21,2016
Page 2

commercial aquaculture. Second, to the extent commercial fishing activities are taking place in the vicinity

of the subject property (within the high water mark of the Deschutes River), there is no evidence that any

harvest is permitted under anything other than a sport fishing license. There is no evidence that ODFW, DSL

or the relevant federal agencies have or ever would permit commercial aquaculture to occur in this location.

Thank you for considering these concerns.

Sincerely,

JORDAN RAMIS PC

Timothy V. Ramis

Admitted in Oregon
ti m.ra mi s@jord a n ra m is.com

OR Direct Dial (503) 598-5573

cc: Angus Wilson, Finnbelle LLC

5 2 3 2 1 -7 27 7 0\ACC/ 1 2/2 1/ 2 01 6



2/28/2017 Wasco County Mail - RE: Deschutes Nena

https://mail.google.com/mail/u/0/?ui=2&ik=052af74c89&view=pt&q=from%3Awk%40klgpc.com&qs=true&search=query&th=15a207360cce2a91&siml=15a2073… 1/4

Angie Brewer <angieb@co.wasco.or.us>

RE: Deschutes Nena 
1 message

Wendie Kell ington <wk@klgpc.com> Wed, Feb 8, 2017 at 5:18 PM
To: Angie Brewer <angieb@co.wasco.or.us>
Cc: Scott Hodson <scotth@pactrust.com>, Dustin Nilsen <dustinn@co.wasco.or.us>, Will Smith <wills@co.wasco.or.us>,
Dan Olsen <Danolaw.olsen@gmail.com>

Hi Angie,

 

Responses below in Green.  Please include this email chain in the record. 

 

From: Angie Brewer [mailto:angieb@co.wasco.or.us]  
Sent: Wednesday, February 8, 2017 11:38 AM 
To: Wendie Kellington <wk@klgpc.com> 
Cc: Sco猄 Hodson <scotth@pactrust.com>; Dus韜�n Nilsen <dustinn@co.wasco.or.us>; Will Smith
<wills@co.wasco.or.us>; Dan Olsen <Danolaw.olsen@gmail.com> 
Subject: Re: Deschutes Nena

 

Hello Wendie, 

 

I hope you are managing to avoid the latest winter storm we are having. The weather continues to keep us on our toes
out in the Gorge. In response to the email chain below and the new email received this morning, I wanted to make sure
we are on the same page about the status of your application/hearings:

 

Planning Commission for appeal  of Type 1 use:

1. As stated for the record at the end of the January Planning Commission hearing, the hearing was continued for 60
days to the March 7, 2017 meeting date, which will begin at 3pm and will again be located in the lower classroom of the
Discovery Center in The Dalles, Oregon. 

2. I appreciate your request for my feedback, and sincerely appreciate your desire to arrive at a solution, but if you'd like
it to be considered by the Planning Commission or have any formal feedback from staff at the hearing about the
solutions, you need to submit something formal for their consideration. Please submit any additional information you'd
like to us include in their packets by February 24, 2017.  The request made three weeks ago is what the county
thinks is needed to consider whether the replacement toi let permit can be granted as maintenance to a lawful
nonconforming use or a permitted use in the zone.  I asked what other fees the county wants or what form  i t
wants.  There is no specific form  for this.  On the fees, the county advised the applicant of the amount of the fee
when the application was fi led – we could not tel l  from  the fee schedule what the fees would be - and the county
never indicated in the incompleteness period or at any other period, other than 7 days before the PC hearing,
that i t felt i t could ignore the NCU issues.  The county has known all  along that whether the replacement toi let
permit can be granted as maintenance to a lawful  nonconforming use or a permitted use in the zone was the
only issue – i t has been clear from  the beginning and the county has addressed (adversely) the NCU and
permitted use questions in i ts decisions, so I am  at a loss to understand staff’s position at the PC that i t now
can’t consider those issues.  We want the PC to consider those issues and need to know what exactly i t is you
need to make that happen.  So far you haven’t said.  And we can’t tel l .  So we ask again. 
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Board of County Commissioners for appeal  of code compliance case:

3. You specifically requested that we hold off on the Board of County Commissioners hearing for the code compliance
issue until after the Planning Commission hearing had commenced. We continue to oblige that request.   We did not
ask for this; i f you think we did please provide that information to that effect.  After the PC hearing, the code
compliance person asked i f i t was ok to continue to punt the code compliance hearing before the board and we
said yes, that was fine.  But we have never to my knowledge asked that the hearing not be set and I have no
assurance that i t won’t be set at any particular time. 

 

Appeal  to District Attorney for release of complete fi les:

4. We are actively working with the District Attorney to provide all of the information deemed by him to be appropriate to
share.   Ok

 

I hope this list is helpful. Please let me know if you have any additional questions or have any information you'd like us
to compile for the Planning Commission's review in March. 

 

Best,

Angie

 

Angie Brewer | Director 

PLANNING DEPARTMENT

angieb@co.wasco.or.us | www.co.wasco.or.us 
541-506-2566 | Fax 541-506-2561
2705 East Second Street | The Dalles, OR 97058

 

On Fri, Jan 13, 2017 at 4:43 PM, Wendie Kellington <wk@klgpc.com> wrote:

Thanks Angie.  I am genuinely trying to problem solve this.  I think we have a strong pathway to resolution, which I
hope is everyone’s goal.  Best, Wendie

 

From: Angie Brewer [mailto:angieb@co.wasco.or.us]  
Sent: Friday, January 13, 2017 4:04 PM 
To: Wendie Kellington <wk@klgpc.com> 
Cc: Sco猄 Hodson <scotth@pactrust.com>; Dus韜�n Nilsen <dustinn@co.wasco.or.us> 
Subject: Re: Deschutes Nena

 

Wendie,

 

Thank you for the follow up email and reiteration of your requests. I am working this with my staff and will respond to
you early next week with more information. 
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Thank you,

Angie

 

Angie Brewer | Director 

PLANNING DEPARTMENT  
 
angieb@co.wasco.or.us | www.co.wasco.or.us 
541-506-2566 | Fax 541-506-2561 
2705 East Second Street | The Dalles, OR 97058

 

On Wed, Jan 11, 2017 at 11:59 AM, Wendie Kellington <wk@klgpc.com> wrote:

Hi Angie,

 

This circles back on our call last week.  As a reminder, I called for two purposes.

 

One, to reset on the Deschutes Nena land use application and the other to discuss a settlement. 

 

First, I was and am very surprised at the staff position at the hearing that the applicant had not sought a
determination from the county that its requested toilet replacement was on a lawful parcel to serve a lawful
nonconforming use.  This was the applicant’s request and it has been plain in the application submittals.  That
application was submitted on the only “land use application” form the county has.  There is no form for a
“verification of a nonconforming use”.  The issue was never raised by the county in the completeness stage (the
county never asked for a particular form or fee beyond what the applicant supplied), or indeed complain at all until,
in the 7 days before the hearing, in the appeal hearing staff report.  The NCU issue was even addressed in that
appeal hearing staff report, while claiming not to do so, which further complicates matters.  As far as I know, there
is no reason for the county to refuse to address the questions raised by the land use application.  See for example
Venable v. City of Albany 33 Or LUBA 1 (1997); Douglas v. City of Salem, 53 Or LUBA 567 (2007); Brown v. City of
Ontario, 33 Or LUBA 180 (1997) and other similar cases.  If the county wants a bigger fee, we are happy to pay it. 
But we do want the nonconforming use issue answered.

 

Second, it is possible that the dispute between the two neighbors will settle.  Part of that is that the Applicant
Deschutes Nena may be willing to give up on its NCU right for fishing guides to use the property for stopping,
eating, and sleeping, and instead just use the property for personal use.  My question to you, was if that
concession were made, would the county be willing to (1) enter into a compliance agreement with Deschutes Nena
to that effect whereby Deschutes Nena agrees not to use the property commercially and the county in exchange
dismisses its code enforcement case, and (2) could the toilet question be brought to the planning commission for it
to resolve only the lawful parcel issue.  Your thoughts on these questions would be appreciated at your earliest
opportunity.  Thank you.  Best,  Wendie
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Wendie L. Kellington|Attorney at Law. 
P.O. Box 159 
Lake Oswego Or 
97034

(503) 636-0069 office 
(503) 636-0102 fax  
wk@klgpc.com 
www.wkellington.com

 

This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law.  Any unauthorized dissemination,
distribution or reproduction is strictly prohibited.  If you have received this transmission in error, please immediately notify
the sender and permanently delete this transmission including any attachments in their entirety.
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KeyCite Yellow Flag - Negative Treatment 
  Declined to Extend by Union Pacific R. Co. v. Ameriton Properties Inc., 

Tex.App.-Hous. (1 Dist.), October 2, 2014 
134 S.Ct. 1257 

Supreme Court of the United States 

MARVIN M. BRANDT REVOCABLE TRUST, et 
al., Petitioners 

v. 
UNITED STATES. 

No. 12–1173. 
| 

Argued Jan. 14, 2014. 
| 

Decided March 10, 2014. 

Synopsis 
Background: United States filed quiet title action against 
landowners to resolve ownership of abandoned railroad 
right-of-way. The United States District Court for the 
District of Wyoming, Alan B. Johnson, J., 2008 WL 
7185272, granted summary judgment to United States. 
Owners appealed. The United States Court of Appeals for 
the Tenth Circuit, 496 Fed.Appx. 822, affirmed. Certiorari 
was granted. 
  

[Holding:] The Supreme Court, Chief Justice Roberts, 
held that railroad’s right of way was simple easement that 
terminated upon abandonment. 
  

Reversed and remanded. 
  
Justice Sotomayor filed dissenting opinion. 
  
 
 

West Headnotes (5) 
 
 
[1] 
 

Public Lands 
Effect of forfeiture and disposition of lands 

forfeited 
Railroads 

Rights of parties or privies on abandonment 
 

 United States did not reserve to itself any interest 
in right of way granted to railroad under the 

General Railroad Right-of-Way Act over an 
83–acre parcel of land, when it granted the land 
to property owners through a land patent 
conveying fee simple title “subject to those rights 
for railroad purposes” that had been granted to 
the railroad, and, thus, the railroad had an 
easement in its right of way over the conveyed 
land, such that following the railroad’s 
abandonment of the right of way, the land 
became unburdened by the easement. 43 
U.S.C.A. §§ 934–939. 

12 Cases that cite this headnote 
 

 
 
[2] 
 

Easements 
Nature and elements of right 

 
 An “easement” is a nonpossessory right to enter 

and use land in the possession of another and 
obligates the possessor not to interfere with the 
uses authorized by the easement. Restatement 
(Third) of Property: Servitudes § 1.2(1) (1998). 

6 Cases that cite this headnote 
 

 
 
[3] 
 

Easements 
Abandonment or Nonuser 

 
 Unlike most possessory estates, easements may 

be unilaterally terminated by abandonment, 
leaving the servient owner with a possessory 
estate unencumbered by the servitude; in other 
words, if the beneficiary of the easement 
abandons it, the easement disappears, and the 
landowner resumes his full and unencumbered 
interest in the land. Restatement (Third) of 
Property: Servitudes § 1.2, Comment d ; § 7.4, 
Comments a,f. 

8 Cases that cite this headnote 
 

 
 
[4] 
 

Reversions 
Nature and incidents in general 

 
 A “reversionary interest” is any future interest 
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left in a transferor or his successor in interest; it 
arises when the grantor transfers less than his 
entire interest in a piece of land, and it is either 
certain or possible that he will retake the 
transferred interest at a future date. Restatement 
(First) of Property § 154(1). 

Cases that cite this headnote 
 

 
 
[5] 
 

Easements 
By express grant or reservation 

 
 Because the grantor of an easement has not 

transferred his estate or possessory interest, he 
has not retained a reversionary interest; he retains 
all his ownership interest, subject to an easement. 

5 Cases that cite this headnote 
 

 
 

*1258 Syllabus* 
Congress passed the General Railroad Right–of–Way Act 
of 1875 to provide railroad companies “right[s] of way 
through the public lands of the United States,” 43 U.S.C. § 
934. One such right of way, obtained by a railroad in 1908, 
crosses land that the United States conveyed to the Brandt 
family in a 1976 land patent. That patent stated, as relevant 
here, that the land was granted subject to the railroad’s 
rights in the 1875 Act right of way, but it did not specify 
what would occur if the railroad later relinquished those 
rights. Years later, a successor railroad abandoned the right 
of way with federal approval. The Government then sought 
a judicial declaration of abandonment and an order 
quieting title in the United States to the abandoned right of 
way, including the stretch that crossed the land conveyed 
in the Brandt patent. Petitioners contested the claim, 
asserting that the right of way was a mere easement that 
was extinguished when the railroad abandoned it, so that 
Brandt now enjoys full title to his land without the burden 
of the easement. The Government countered that the 1875 
Act granted the railroad something more than a mere 
easement, and that the United States retained a 
reversionary interest in *1259 that land once the railroad 
abandoned it. The District Court granted summary 
judgment to the Government and quieted title in the United 
States to the right of way. The Tenth Circuit affirmed. 
  
Held : The right of way was an easement that was 
terminated by the railroad’s abandonment, leaving 
Brandt’s land unburdened. Pp. 1263 – 1269. 

  
(a) The Government loses this case in large part because it 
won when it argued the opposite in Great Northern R. Co. 
v. United States, 315 U.S. 262, 62 S.Ct. 529, 86 L.Ed. 836. 
There, the Government contended that the 1875 Act 
(unlike pre–1871 statutes granting rights of way) granted 
nothing more than an easement, and that the railroad in that 
case therefore had no interest in the resources beneath the 
surface of its right of way. This Court adopted the 
Government’s position in full. It found the 1875 Act’s text 
“wholly inconsistent” with the grant of a fee interest, id., at 
271, 62 S.Ct. 529; agreed with the Government that cases 
describing the nature of rights of way granted prior to 1871 
were “not controlling” because of a major shift in 
congressional policy concerning land grants to railroads 
after that year, id., at 278, 62 S.Ct. 529; and held that the 
1875 Act “clearly grants only an easement,” id., at 271, 62 
S.Ct. 529. Under well-established common law property 
principles, an easement disappears when abandoned by its 
beneficiary, leaving the owner of the underlying land to 
resume a full and unencumbered interest in the land. See 
Smith v. Townsend, 148 U.S. 490, 499, 13 S.Ct. 634, 37 
L.Ed. 533. Pp. 1263 – 1269. 
  
(b) The Government asks this Court to limit Great 
Northern ‘s characterization of 1875 Act rights of way as 
easements to the question of who owns the oil and minerals 
beneath a right of way. But nothing in the 1875 Act’s text 
supports that reading, and the Government’s reliance on 
the similarity of the language in the 1875 Act and pre–1871 
statutes directly contravenes the very premise of Great 
Northern : that the 1875 Act granted a fundamentally 
different interest than did its predecessor statutes. Nor do 
this Court’s decisions in Stalker v. Oregon Short Line R. 
Co., 225 U.S. 142, 32 S.Ct. 636, 56 L.Ed. 1027, and Great 
Northern R. Co. v. Steinke, 261 U.S. 119, 43 S.Ct. 316, 67 
L.Ed. 564, support the Government’s position. The dispute 
in each of those cases was framed in terms of competing 
claims to acquire and develop a particular tract of land, and 
it does not appear that the Court considered—much less 
rejected—an argument that the railroad had only an 
easement in the contested land. But to the extent that those 
cases could be read to imply that the interest was 
something more, any such implication would not have 
survived this Court’s unequivocal statement to the contrary 
in Great Northern. Finally, later enacted statutes, see 43 
U.S.C. §§ 912, 940; 16 U.S.C. § 1248(c), do not define or 
shed light on the nature of the interest Congress granted to 
railroads in their rights of way in 1875. They instead 
purport only to dispose of interests (if any) the United 
States already possesses. Pp. 1265 – 1269. 
  
496 Fed.Appx. 822, reversed and remanded. 
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ROBERTS, C.J., delivered the opinion of the Court, in 
which SCALIA, KENNEDY, THOMAS, GINSBURG, 
BREYER, ALITO, and KAGAN, JJ., joined. 
SOTOMAYOR, J., filed a dissenting opinion. 
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Opinion 

Chief Justice ROBERTS delivered the opinion of the 
Court. 

 
In the mid–19th century, Congress began granting private 
railroad companies rights of way over public lands to 
encourage the settlement and development of the West. 
Many of those same public lands were later conveyed by 
the Government to homesteaders and other settlers, with 
the lands continuing to be subject to the railroads’ rights of 
way. The settlers and their successors remained, but many 
of the railroads did not. This case presents the question of 
what happens to a railroad’s right of way granted under a 
particular statute—the General Railroad Right–of–Way 
Act of 1875—when the railroad abandons it: does it go to 
the Government, or to the private party who acquired the 
land underlying the right of way? 
  
 

I 

A 

In the early to mid–19th century, America looked west. 
The period from the Louisiana Purchase in 1803 to the 
Gadsden Purchase in 1853 saw the acquisition of the 
western lands that filled out what is now the contiguous 
United States. 

  
The young country had numerous reasons to encourage 
settlement and development of this vast new expanse. 
What it needed was a fast and reliable way to transport 
people and property to those frontier lands. New 
technology provided the answer: the railroad. The Civil 
War spurred the effort to develop a transcontinental 
railroad, as the Federal Government saw the need to 
protect its citizens and secure its possessions in the West. 
Leo Sheep Co. v. United States, 440 U.S. 668, 674–676, 99 
S.Ct. 1403, 59 L.Ed.2d 677 (1979). The construction of 
such a railroad would “furnish a cheap and expeditious 
mode for the transportation of troops and supplies,” help 
develop “the agricultural and mineral resources of this 
territory,” and foster settlement. United States v. Union 
Pacific R. Co., 91 U.S. 72, 80, 23 L.Ed. 224 (1875). 
  
The substantial benefits a transcontinental railroad could 
bring were clear, but building it was no simple matter. The 
risks were great and the costs were staggering. Popular 
sentiment grew for the Government to play a role in 
supporting the massive project. Indeed, in 1860, President 
Lincoln’s winning platform proclaimed: “That a railroad to 
the Pacific Ocean is imperatively demanded by the 
interests of the whole country; that the Federal 
Government ought to render immediate and efficient aid in 
its construction.” J. Ely, Railroads and American Law 51 
(2001). But how to do it? Sufficient funds were not at hand 
(especially with a Civil War to fight), and there were 
serious reservations about the legal authority for direct 
financing. “The policy of the country, to say nothing of the 
supposed want of constitutional power, stood in the way of 
the United States taking the work into its own hands.” 
Union Pacific R. Co., supra, at 81. 
  
*1261 What the country did have, however, was land—lots 
of it. It could give away vast swaths of public land—which 
at the time possessed little value without reliable 
transportation—in hopes that such grants would increase 
the appeal of a transcontinental railroad to private 
investors. Ely, supra, at 52–53. In the early 1860s, 
Congress began granting to railroad companies rights of 
way through the public domain, accompanied by outright 
grants of land along those rights of way. P. Gates, History 
of Public Land Law Development 362–368 (1968). The 
land was conveyed in checkerboard blocks. For example, 
under the Union Pacific Act of 1862, odd-numbered lots of 
one square mile apiece were granted to the railroad, while 
even-numbered lots were retained by the United States. 
Leo Sheep Co., supra, at 672–673, 686, n. 23, 99 S.Ct. 
1403. Railroads could then either develop their lots or sell 
them, to finance construction of rail lines and encourage 
the settlement of future customers. Indeed, railroads 
became the largest secondary dispenser of public lands, 
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after the States. Gates, supra, at 379. 
  
But public resentment against such generous land grants to 
railroads began to grow in the late 1860s. Western settlers, 
initially some of the staunchest supporters of governmental 
railroad subsidization, complained that the railroads 
moved too slowly in placing their lands on the market and 
into the hands of farmers and settlers. Citizens and 
Members of Congress argued that the grants conflicted 
with the goal of the Homestead Act of 1862 to encourage 
individual citizens to settle and develop the frontier lands. 
By the 1870s, legislators across the political spectrum had 
embraced a policy of reserving public lands for settlers 
rather than granting them to railroads. Id., at 380, 454–456. 
  
A House resolution adopted in 1872 summed up the 
change in national policy, stating: 

“That in the judgment of this House the policy of 
granting subsidies in public lands to railroads and other 
corporations ought to be discontinued, and that every 
consideration of public policy and equal justice to the 
whole people requires that the public lands should be 
held for the purpose of securing homesteads to actual 
settlers, and for educational purposes, as may be 
provided by law.” Cong. Globe, 42d Cong., 2d Sess., 
1585. 

Congress enacted the last checkerboard land-grant statute 
for railroads in 1871. Gates, supra, at 380. Still wishing to 
encourage railroad construction, however, Congress 
passed at least 15 special acts between 1871 and 1875 
granting to designated railroads “the right of way” through 
public lands, without any accompanying land subsidy. 
Great Northern R. Co. v. United States, 315 U.S. 262, 274, 
and n. 9, 62 S.Ct. 529, 86 L.Ed. 836 (1942). 
  
Rather than continue to enact special legislation for each 
such right of way, Congress passed the General Railroad 
Right–of–Way Act of 1875, 18 Stat. 482, 43 U.S.C. §§ 
934–939. The 1875 Act provided that “[t]he right of way 
through the public lands of the United States is granted to 
any railroad company” meeting certain requirements, “to 
the extent of one hundred feet on each side of the central 
line of said road.” § 934. A railroad company could obtain 
a right of way by the “actual construction of its road” or “in 
advance of construction by filing a map as provided in 
section four” of the Act. Jamestown & Northern R. Co. v. 
Jones, 177 U.S. 125, 130–131, 20 S.Ct. 568, 44 L.Ed. 698 
(1900). Section 4 in turn provided that a company could 
“secure” its right of way by filing a proposed map of its rail 
corridor with a local Department of the Interior office 
within 12 months after survey or location of the road. § 
937. Upon approval by the *1262 Interior Department, the 
right of way would be noted on the land plats held at the 

local office, and from that day forward “all such lands over 
which such right of way shall pass shall be disposed of 
subject to the right of way.” Ibid. 
  
The 1875 Act remained in effect until 1976, when its 
provisions governing the issuance of new rights of way 
were repealed by the Federal Land Policy and 
Management Act, § 706(a), 90 Stat. 2793. This case 
requires us to define the nature of the interest granted by 
the 1875 Act, in order to determine what happens when a 
railroad abandons its right of way. 
  
 

B 

Melvin M. Brandt began working at a sawmill in Fox Park, 
Wyoming, in 1939. He later purchased the sawmill and, in 
1946, moved his family to Fox Park. Melvin’s son Marvin 
started working at the sawmill in 1958 and came to own 
and operate it in 1976 until it closed, 15 years later. 
  
In 1976, the United States patented an 83–acre parcel of 
land in Fox Park, surrounded by the Medicine Bow–Routt 
National Forest, to Melvin and Lulu Brandt. (A land patent 
is an official document reflecting a grant by a sovereign 
that is made public, or “patent.”) The patent conveyed to 
the Brandts fee simple title to the land “with all the rights, 
privileges, immunities, and appurtenances, of whatsoever 
nature, thereunto belonging, unto said claimants, their 
successors and assigns, forever.” App. to Pet. for Cert. 76. 
But the patent did include limited exceptions and 
reservations. For example, the patent “except[s] and 
reserv[es] to the United States from the land granted a 
right-of-way thereon for ditches or canals constructed by 
the authority of the United States”; “reserv[es] to the 
United States ... a right-of-way for the existing Platte 
Access Road No. 512”; and “reserv[es] to the United States 
... a right-of-way for the existing Dry Park Road No. 517.” 
Id., at 76–77 (capitalization omitted). But if those roads 
cease to be used by the United States or its assigns for a 
period of five years, the patent provides that “the easement 
traversed thereby shall terminate.” Id., at 78. 
  
Most relevant to this case, the patent concludes by stating 
that the land was granted “subject to those rights for 
railroad purposes as have been granted to the Laramie[,] 
Hahn’s Peak & Pacific Railway Company, its successors 
or assigns.” Ibid. (capitalization omitted). The patent did 
not specify what would occur if the railroad abandoned this 
right of way. 
  
The right of way referred to in the patent was obtained by 
the Laramie, Hahn’s Peak and Pacific Railroad (LHP & P) 
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in 1908, pursuant to the 1875 Act.1 The right of way is 66 
miles long and 200 feet wide, and it meanders south from 
Laramie, Wyoming, through the Medicine Bow–Routt 
National Forest, to the Wyoming–Colorado border. Nearly 
a half-mile stretch of the right of way crosses Brandt’s land 
in Fox Park, covering ten acres of that parcel. 
  
In 1911, the LHP & P completed construction of its 
railway over the right of way, from Laramie to Coalmont, 
Colorado. Its proprietors had rosy expectations, 
proclaiming that it would become “one of the most 
important railroad systems in this country.” Laramie, 
Hahns Peak and Pacific Railway System: The Direct 
Gateway to Southern Wyoming, Northern Colorado,  
*1263 and Eastern Utah 24 (1910). But the railroad 
ultimately fell short of that goal. Rather than shipping coal 
and other valuable ores as originally hoped, the LHP & P 
was used primarily to transport timber and cattle. R. King, 
Trails to Rails: A History of Wyoming’s Railroads 90 
(2003). Largely because of high operating costs during 
Wyoming winters, the LHP & P never quite achieved 
financial stability. It changed hands numerous times from 
1914 until 1935, when it was acquired by the Union Pacific 
Railroad at the urging of the Interstate Commerce 
Commission. Ibid.; S. Thybony, R. Rosenberg, & E. 
Rosenberg, The Medicine Bows: Wyoming’s Mountain 
Country 136–138 (1985); F. Hollenback, The Laramie 
Plains Line 47–49 (1960). 
  
In 1987, the Union Pacific sold the rail line, including the 
right of way, to the Wyoming and Colorado Railroad, 
which planned to use it as a tourist attraction. King, supra, 
at 90. That did not prove profitable either, and in 1996 the 
Wyoming and Colorado notified the Surface 
Transportation Board of its intent to abandon the right of 
way. The railroad tore up the tracks and ties and, after 
receiving Board approval, completed abandonment in 
2004. In 2006 the United States initiated this action 
seeking a judicial declaration of abandonment and an order 
quieting title in the United States to the abandoned right of 
way. In addition to the railroad, the Government named as 
defendants the owners of 31 parcels of land crossed by the 
abandoned right of way. 
  
The Government settled with or obtained a default 
judgment against all but one of those landowners—Marvin 
Brandt. He contested the Government’s claim and filed a 
counterclaim on behalf of a family trust that now owns the 
Fox Park parcel, and himself as trustee.2 Brandt asserted 
that the stretch of the right of way crossing his family’s 
land was a mere easement that was extinguished upon 
abandonment by the railroad, so that, under common law 
property rules, he enjoyed full title to the land without the 
burden of the easement. The Government countered that it 

had all along retained a reversionary interest in the railroad 
right of way—that is, a future estate that would be restored 
to the United States if the railroad abandoned or forfeited 
its interest. 
  
The District Court granted summary judgment to the 
Government and quieted title in the United States to the 
right of way over Brandt’s land. 2008 WL 7185272 
(D.Wyo., Apr. 8, 2008).3 The Court of Appeals affirmed. 
United States v. Brandt, 496 Fed.Appx. 822 (C.A.10 2012) 
(per curiam ). The court acknowledged division among 
lower courts regarding the nature of the Government’s 
interest (if any) in abandoned 1875 Act rights of way. But 
it concluded based on Circuit precedent that the United 
States had retained an “implied reversionary interest” in 
the right of way, which then vested in the United States 
when the right of way was relinquished. Id., at 824. 
  
We granted certiorari. 570 U.S. ––––, 134 S.Ct. 48, 186 
L.Ed.2d 962 (2013). 
  
 

*1264 II 

This dispute turns on the nature of the interest the United 
States conveyed to the LHP & P in 1908 pursuant to the 
1875 Act. Brandt contends that the right of way granted 
under the 1875 Act was an easement, so that when the 
railroad abandoned it, the underlying land (Brandt’s Fox 
Park parcel) simply became unburdened of the easement. 
The Government does not dispute that easements normally 
work this way, but maintains that the 1875 Act granted the 
railroads something more than an easement, reserving an 
implied reversionary interest in that something more to the 
United States. The Government loses that argument today, 
in large part because it won when it argued the opposite 
before this Court more than 70 years ago, in the case of 
Great Northern Railway Co. v. United States, 315 U.S. 
262, 62 S.Ct. 529, 86 L.Ed. 836 (1942). 
  
In 1907, Great Northern succeeded to an 1875 Act right of 
way that ran through public lands in Glacier County, 
Montana. Oil was later discovered in the area, and Great 
Northern wanted to drill beneath its right of way. But the 
Government sued to enjoin the railroad from doing so, 
claiming that the railroad had only an easement, so that the 
United States retained all interests beneath the surface. 
  
This Court had indeed previously held that the pre–1871 
statutes, granting rights of way accompanied by 
checkerboard land subsidies, conveyed to the railroads “a 
limited fee, made on an implied condition of reverter.” See, 
e.g., Northern Pacific R. Co. v. Townsend, 190 U.S. 267, 
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271, 23 S.Ct. 671, 47 L.Ed. 1044 (1903). Great Northern 
relied on those cases to contend that it owned a “fee” 
interest in the right of way, which included the right to drill 
for minerals beneath the surface. 
  
The Government disagreed. It argued that “the 1875 Act 
granted an easement and nothing more,” and that the 
railroad accordingly could claim no interest in the 
resources beneath the surface. Brief for United States in 
Great Northern R. Co. v. United States, O.T. 1941, No. 
149, p. 29. “The year 1871 marks the end of one era and the 
beginning of a new in American land-grant history,” the 
Government contended; thus, cases construing the 
pre–1871 statutes were inapplicable in construing the 1875 
Act, id., at 15, 29–30. Instead, the Government argued, the 
text, background, and subsequent administrative and 
congressional construction of the 1875 Act all made clear 
that, unlike rights of way granted under pre–1871 
land-grant statutes, those granted under the 1875 Act were 
mere easements. 
  
The Court adopted the United States’ position in full, 
holding that the 1875 Act “clearly grants only an easement, 
and not a fee.” Great Northern, 315 U.S., at 271, 62 S.Ct. 
529. The Court found Section 4 of the Act “especially 
persuasive,” because it provided that “all such lands over 
which such right of way shall pass shall be disposed of 
subject to such right of way.” Ibid. Calling this language 
“wholly inconsistent” with the grant of a fee interest, the 
Court endorsed the lower court’s statement that “[a]pter 
words to indicate the intent to convey an easement would 
be difficult to find.” Ibid. 
  
That interpretation was confirmed, the Court explained, by 
the historical background against which the 1875 Act was 
passed and by subsequent administrative and 
congressional interpretation. The Court accepted the 
Government’s position that prior cases describing the 
nature of pre–1871 rights of way—including Townsend, 
supra, at 271, 23 S.Ct. 671—were “not controlling,” 
because of the shift in congressional policy after that year. 
Great Northern, supra, at 277–278, and n. 18, 62 S.Ct. 
529. The Court also specifically *1265 disavowed the 
characterization of an 1875 Act right of way in Rio Grande 
Western R. Co. v. Stringham, 239 U.S. 44, 36 S.Ct. 5, 60 
L.Ed. 136 (1915), as “ ‘a limited fee, made on an implied 
condition of reverter.’ ” Great Northern, supra, at 
278–279, 62 S.Ct. 529 (quoting Stringham, supra, at 47, 36 
S.Ct. 5). The Court noted that in Stringham “it does not 
appear that Congress’ change of policy after 1871 was 
brought to the Court’s attention,” given that “[n]o brief was 
filed by the defendant or the United States” in that case. 
Great Northern, supra, at 279, and n. 20, 62 S.Ct. 529. 
  

The dissent is wrong to conclude that Great Northern 
merely held that “the right of way did not confer one 
particular attribute of fee title.” Post, at 1270 (opinion of 
SOTOMAYOR, J.). To the contrary, the Court specifically 
rejected the notion that the right of way conferred even a 
“limited fee.” 315 U.S., at 279, 62 S.Ct. 529; see also id., at 
277–278, 62 S.Ct. 529 (declining to follow cases 
describing a right of way as a “limited,” “base,” or 
“qualified” fee). Instead, the Court concluded, it was “clear 
from the language of the Act, its legislative history, its 
early administrative interpretation and the construction 
placed upon it by Congress in subsequent enactments” that 
the railroad had obtained “only an easement in its rights of 
way acquired under the Act of 1875.” Id., at 277, 62 S.Ct. 
529; see United States v. Union Pacific R. Co., 353 U.S. 
112, 119, 77 S.Ct. 685, 1 L.Ed.2d 693 (1957) (noting the 
conclusion in Great Northern that, in the period after 1871, 
“only an easement for railroad purposes was granted”); 
353 U.S., at 128, 77 S.Ct. 685 (Frankfurter, J., dissenting) 
(observing that the Court “conclude[d] in the Great 
Northern case that a right of way granted by the 1875 Act 
was an easement and not a limited fee”). 
  
[1] When the United States patented the Fox Park parcel to 
Brandt’s parents in 1976, it conveyed fee simple title to 
that land, “subject to those rights for railroad purposes” 
that had been granted to the LHP & P. The United States 
did not reserve to itself any interest in the right of way in 
that patent. Under Great Northern, the railroad thus had an 
easement in its right of way over land owned by the 
Brandts. 
  
[2] [3] [4] [5] The essential features of easements—including, 
most important here, what happens when they cease to be 
used—are well settled as a matter of property law. An 
easement is a “nonpossessory right to enter and use land in 
the possession of another and obligates the possessor not to 
interfere with the uses authorized by the easement.” 
Restatement (Third) of Property: Servitudes § 1.2(1) 
(1998). “Unlike most possessory estates, easements ... may 
be unilaterally terminated by abandonment, leaving the 
servient owner with a possessory estate unencumbered by 
the servitude.” Id., § 1.2, Comment d ; id., § 7.4, 
Comments a, f. In other words, if the beneficiary of the 
easement abandons it, the easement disappears, and the 
landowner resumes his full and unencumbered interest in 
the land. See Smith v. Townsend, 148 U.S. 490, 499, 13 
S.Ct. 634, 37 L.Ed. 533 (1893) (“[W]hoever obtained title 
from the government to any ... land through which ran this 
right of way would acquire a fee to the whole tract subject 
to the easement of the company, and if ever the use of that 
right of way was abandoned by the railroad company the 
easement would cease, and the full title to that right of way 
would vest in the patentee of the land”); 16 Op. Atty. Gen. 
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250, 254 (1879) (“the purchasers or grantees of the United 
States took the fee of the lands patented to them subject to 
the easement created by the act of 1824; but on a *1266 
discontinuance or abandonment of that right of way the 
entire and exclusive property, and right of enjoyment 
thereto, vested in the proprietors of the soil”).4 
  
Those basic common law principles resolve this case. 
When the Wyoming and Colorado Railroad abandoned the 
right of way in 2004, the easement referred to in the Brandt 
patent terminated. Brandt’s land became unburdened of the 
easement, conferring on him the same full rights over the 
right of way as he enjoyed over the rest of the Fox Park 
parcel. 
  
 

III 

Contrary to that straightforward conclusion, the 
Government now tells us that Great Northern did not 
really mean what it said. Emphasizing that Great Northern 
involved only the question of who owned the oil and 
minerals beneath a right of way, the Government asks the 
Court to limit its characterization of 1875 Act rights of way 
as “easements” to that context. Even if the right of way has 
some features of an easement—such as granting only a 
surface interest to the railroad when the Government wants 
the subsurface oil and minerals—the Government asks us 
to hold that the right of way is not an easement for purposes 
of what happens when the railroad stops using it. But 
nothing in the text of the 1875 Act supports such an 
improbable (and self-serving) reading. 
  
The Government argues that the similarity in the language 
of the 1875 Act and the pre–1871 statutes shows that 
Congress intended to reserve a reversionary interest in the 
lands granted under the 1875 Act, just as it did in the 
pre–1871 statutes. See Brief for United States 17–18. But 
that is directly contrary to the very premise of this Court’s 
decision (and the Government’s argument) in Great 
Northern : that the 1875 Act granted a fundamentally 
different interest in the rights of way than did the 
predecessor statutes. 315 U.S., at 277–278, 62 S.Ct. 529; 
see U.S. Great Northern Brief 30 (“[Great Northern’s] 
argument ... fails because it disregards the essential 
differences between the 1875 Act and its predecessors.”). 
Contrary to the Government’s position now—but 
consistent with the Government’s position in 1942—Great 
Northern stands for the proposition that the pre–1871 
statutes (and this Court’s decisions construing them) have 
little relevance to the question of what interest the 1875 
Act conveyed to railroads. 
  

The Government next contends that this Court’s decisions 
in Stalker v. Oregon Short Line R. Co., 225 U.S. 142, 32 
S.Ct. 636, 56 L.Ed. 1027 (1912), and Great Northern R. 
Co. v. Steinke, 261 U.S. 119, 43 S.Ct. 316, 67 L.Ed. 564 
(1923), support its position that the United States retains an 
implied reversionary interest in 1875 Act rights of way. 
Brief for United States 28–32. According to the 
Government, both Stalker and Steinke demonstrate that 
those rights of way cannot be bare common law easements, 
because those cases *1267 concluded that patents 
purporting to convey the land underlying a right of way 
were “inoperative to pass title.” Brief for United States 31 
(quoting Steinke, supra, at 131, 43 S.Ct. 316); see also Tr. 
of Oral Arg. 28–30, 33, 40–41, 44–45. If the right of way 
were a mere easement, the argument goes, the patent 
would have passed title to the underlying land subject to 
the railroad’s right of way, rather than failing to pass title 
altogether. But that is a substantial overreading of those 
cases. 
  
In both Stalker and Steinke, a railroad that had already 
obtained an 1875 Act right of way thereafter claimed 
adjacent land for station grounds under the Act, as it was 
permitted to do because of its right of way. A homesteader 
subsequently filed a claim to the same land, unaware of the 
station grounds. The question in each case was whether the 
railroad could build on the station grounds, 
notwithstanding a subsequent patent to the homesteader. 
The homesteader claimed priority because the railroad’s 
station grounds map had not been recorded in the local land 
office at the time the homesteader filed his claim. This 
Court construed the 1875 Act to give the railroad priority 
because it had submitted its proposed map to the 
Department of the Interior before the homesteader filed his 
claim. See Stalker, supra, at 148–154, 32 S.Ct. 636; 
Steinke, supra, at 125–129, 43 S.Ct. 316. 
  
The dispute in each case was framed in terms of competing 
claims to the right to acquire and develop the same tract of 
land. The Court ruled for the railroad, but did not purport to 
define the precise nature of the interest granted under the 
1875 Act. Indeed, it does not appear that the Court in either 
case considered—much less rejected—an argument that 
the railroad had obtained only an easement in the contested 
land, so that the patent could still convey title to the 
homesteader. In any event, to the extent that Stalker and 
Steinke could be read to imply that the railroads had been 
granted something more than an easement, any such 
implication would not have survived this Court’s 
unequivocal statement in Great Northern that the 1875 Act 
“clearly grants only an easement, and not a fee.” 315 U.S., 
at 271, 62 S.Ct. 529. 
  
Finally, the Government relies on a number of later 
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enacted statutes that it says demonstrate that Congress 
believed the United States had retained a reversionary 
interest in the 1875 Act rights of way. Brief for United 
States 34–42. But each of those statutes purported only to 
dispose of interests the United States already possessed, 
not to create or modify any such interests in the first place. 
First, in 1906 and 1909, Congress declared forfeited any 
right of way on which a railroad had not been constructed 
in the five years after the location of the road. 43 U.S.C. § 
940. The United States would “resume[ ] the full title to the 
lands covered thereby free and discharged of such 
easement,” but the forfeited right of way would 
immediately “inure to the benefit of any owner or owners 
of land conveyed by the United States prior to such date.” 
Ibid. 
  
Then, in 1922, Congress provided that whenever a railroad 
forfeited or officially abandoned its right of way, “all right, 
title, interest, and estate of the United States in said lands” 
(other than land that had been converted to a public 
highway) would immediately be transferred to either the 
municipality in which it was located, or else to the person 
who owned the underlying land. 43 U.S.C. § 912. Finally, 
as part of the National Trails System Improvements Act of 
1988, Congress changed course and sought to retain title to 
abandoned or forfeited railroad rights of way, specifying 
that “any and all right, title, interest, and estate of the 
United States” in such rights of way “shall remain in the 
United States” *1268 upon abandonment or forfeiture. 16 
U.S.C. § 1248(c). 
  
The Government argues that these statutes prove that 
Congress intended to retain (or at least believed it had 
retained) a reversionary interest in 1875 Act rights of way. 
Otherwise, the argument goes, these later statutes 
providing for the disposition of the abandoned or forfeited 
strips of land would have been meaningless. That is wrong. 
This case turns on what kind of interest Congress granted 
to railroads in their rights of way in 1875. Cf. Leo Sheep 
Co., 440 U.S., at 681, 99 S.Ct. 1403 (“The pertinent 
inquiry in this case is the intent of Congress when it 
granted land to the Union Pacific in 1862.”). Great 
Northern answered that question: an easement. The 
statutes the Government cites do not purport to define (or 
redefine) the nature of the interest conveyed under the 
1875 Act. Nor do they shed light on what kind of property 
interest Congress intended to convey to railroads in 1875. 
See United States v. Price, 361 U.S. 304, 313, 80 S.Ct. 326, 
4 L.Ed.2d 334 (1960) (“the views of a subsequent 
Congress form a hazardous basis for inferring the intent of 
an earlier one”). 
  
In other words, these statutes do not tell us whether the 
United States has an interest in any particular right of way; 

they simply tell us how any interest the United States might 
have should be disposed of. For pre–1871 rights of way in 
which the United States retained an implied reversionary 
interest, or for rights of way crossing public lands, these 
statutes might make a difference in what happens to a 
forfeited or abandoned right of way. But if there is no 
“right, title, interest, [or] estate of the United States” in the 
right of way, 43 U.S.C. § 912, then the statutes simply do 
not apply. 
  
We cannot overlook the irony in the Government’s 
argument based on Sections 912 and 940. Those provisions 
plainly evince Congress’s intent to divest the United States 
of any title or interest it had retained to railroad rights of 
way, and to vest that interest in individuals to whom the 
underlying land had been patented—in other words, people 
just like the Brandts. It was not until 1988—12 years after 
the United States patented the Fox Park parcel to the 
Brandts—that Congress did an about-face and attempted to 
reserve the rights of way to the United States. That policy 
shift cannot operate to create an interest in land that the 
Government had already given away.5 
  
More than 70 years ago, the Government argued before 
this Court that a right of way granted under the 1875 Act 
was a simple easement. The Court was persuaded, and so 
ruled. Now the Government argues that such a right of way 
is tantamount to a limited fee with an implied reversionary 
interest. We decline to endorse such a stark change in 
position, especially given “the special need for certainty 
and predictability where land titles are concerned.” Leo 
Sheep Co., supra, at 687, 99 S.Ct. 1403. 
  
*1269 The judgment of the United States Court of Appeals 
for the Tenth Circuit is reversed, and the case is remanded 
for further proceedings consistent with this opinion. 
  
It is so ordered. 
  
 

Justice SOTOMAYOR, dissenting. 
 
The Court bases today’s holding almost entirely on Great 
Northern R. Co. v. United States, 315 U.S. 262, 271, 62 
S.Ct. 529, 86 L.Ed. 836 (1942), and its conclusion that the 
General Railroad Right–of–Way Act of 1875 granted 
“only an easement, and not a fee,” to a railroad possessing 
a right of way. The Court errs, however, in two ways. First, 
it does not meaningfully grapple with prior 
cases—Northern Pacific R. Co. v. Townsend, 190 U.S. 
267, 271, 23 S.Ct. 671, 47 L.Ed. 1044 (1903), and Rio 
Grande Western R. Co. v. Stringham, 239 U.S. 44, 47, 36 
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S.Ct. 5, 60 L.Ed. 136 (1915)—that expressly concluded 
that the United States retained a reversionary interest in 
railroad rights of way. To the extent the Court regards 
Great Northern as having abrogated these precedents, it 
places on Great Northern more weight than that case will 
bear. Second, the Court relies on “basic common law 
principles,” ante, at 1266, without recognizing that courts 
have long treated railroad rights of way as sui generis 
property rights not governed by the ordinary common-law 
regime. Because Townsend and Stringham largely dictate 
the conclusion that the Government retained a reversionary 
interest when it granted the right of way at issue, and 
because any ambiguity in land grants “is to be resolved 
favorably to a sovereign grantor,” Great Northern, 315 
U.S., at 272, 62 S.Ct. 529, I respectfully dissent. 
  
 

I 

Over a century ago, this Court held that a right of way 
granted to a railroad by a pre–1871 Act of Congress 
included “an implied condition of reverter” to the 
Government if the right of way ceased to be used “for the 
purpose for which it was granted.” Northern Pacific R. Co. 
v. Townsend, 190 U.S. 267, 271, 23 S.Ct. 671, 47 L.Ed. 
1044 (1903). The question in Townsend was whether 
individual homesteaders could acquire title by adverse 
possession to land granted by the United States as a 
railroad right of way. The Court held that they could not, 
because “the land forming the right of way was not granted 
with the intent that it might be absolutely disposed of at the 
volition of the company.” Ibid. “On the contrary,” the 
Court held, “the grant was explicitly stated to be for a 
designated purpose, one which negated the existence of the 
power to voluntarily alienate the right of way or any 
portion thereof.” Ibid. Hence the “implied condition of 
reverter in the event that the company ceased to use or 
retain the land for the purpose for which it was granted.” 
Ibid. In essence, the Court held, “the grant was of a limited 
fee,” ibid.—commonly known as a defeasible fee, see 
Restatement (First) of Property § 16 (1936)—rather than 
fee simple. Thus, if the railroad were to abandon its use of 
the right of way, the property would revert to the United 
States. 
  
The Court later confirmed in Rio Grande Western R. Co. v. 
Stringham, 239 U.S. 44, 47, 36 S.Ct. 5, 60 L.Ed. 136 
(1915), that this rule applies not just to pre–1871 land 
grants to railroads, but also to rights of way granted under 
the General Railroad Right–of–Way Act—the Act under 
which the United States granted the right of way at issue in 
this case. That case stated that rights of way granted under 
the 1875 Act are “made on an implied condition of reverter 

in the event that the company ceases to use or retain the 
land *1270 for the purposes for which it is granted.” Ibid. 
Indeed, Stringham sustained the validity of the reverter 
where, as here, the United States patented the adjacent land 
“subject to [the] right of way.” Id., at 46, 36 S.Ct. 5. If 
Townsend and Stringham remain good law on that point, 
then this case should be resolved in the Government’s 
favor. 
  
 

II 

A 

This case therefore turns on whether, as the majority 
asserts, Great Northern “disavowed” Townsend and 
Stringham as to the question whether the United States 
retained a reversionary interest in the right of way. Ante, at 
1264 – 1265. Great Northern did no such thing. Nor could 
it have, for the Court did not have occasion to consider that 
question. 
  
In Great Northern, a railroad sought to drill for oil beneath 
the surface of a right of way granted under the 1875 Act. 
We held that the railroad had no right to drill, because the 
United States did not convey the underlying oil and 
minerals when it granted the railroad a right of way. In 
language on which the Court relies heavily, Great 
Northern opined that the 1875 Act granted the railroad 
“only an easement, and not a fee.” 315 U.S., at 271, 62 
S.Ct. 529. 
  
But that language does not logically lead to the place at 
which the majority ultimately arrives. All that Great 
Northern held—all, at least, that was necessary to its 
ruling—was that the right of way did not confer one 
particular attribute of fee title. Specifically, the Court held, 
the right of way did not confer the right to exploit 
subterranean resources, because the 1875 Act could not 
have made clearer that the right of way extended only to 
surface lands: It provided that after the recordation of a 
right of way, “all ... lands over which such right of way 
shall pass shall be disposed of subject to such right of 
way.” Ibid. (second emphasis and internal quotation marks 
omitted). But the Court did not hold that the right of way 
failed to confer any sticks in the proverbial bundle of rights 
generally associated with fee title. Cf. B. Cardozo, The 
Paradoxes of Legal Science 129 (1928) (reprint 2000); 
United States v. Craft, 535 U.S. 274, 278, 122 S.Ct. 1414, 
152 L.Ed.2d 437 (2002). And this case concerns an 
attribute of fee title—defeasibility—that no party contends 
was at issue in Great Northern. 
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The majority places heavy emphasis on Great Northern ‘s 
characterization of rights of way under the 1875 Act as 
“easements,” rather than “limited fees.” When an easement 
is abandoned, the majority reasons, it is extinguished; in 
effect, it reverts to the owner of the underlying estate, 
rather than to its original grantor. Ante, at 1265 – 1266. For 
that reason, the majority concludes, “basic common law 
principles” require us to retreat from our prior holdings 
that railroad rights of way entail an implied possibility of 
reverter to the original grantor—the United States—should 
the right of way cease to be used by a railroad for its 
intended purpose. Ante, at 1265 – 1266. 
  
But federal and state decisions in this area have not 
historically depended on “basic common law principles.” 
To the contrary, this Court and others have long recognized 
that in the context of railroad rights of way, traditional 
property terms like “fee” and “easement” do not neatly 
track common-law definitions. In Stringham, the Court 
articulated ways in which rights of ways bear attributes 
both of easements and fees, explaining that “[t]he right of 
way granted by [the 1875 Act] and similar acts is neither a 
mere easement, *1271 nor a fee simple absolute.” 239 
U.S., at 47, 36 S.Ct. 5. In New Mexico v. United States 
Trust Co., 172 U.S. 171, 182–183, 19 S.Ct. 128, 43 L.Ed. 
407 (1898), the Court further observed that even if a 
particular right of way granted by the United States was an 
“easement,” then it was “surely more than an ordinary 
easement” because it had “attributes of the fee” like 
exclusive use and possession. See also Western Union 
Telegraph Co. v. Pennsylvania R. Co., 195 U.S. 540, 
569–570, 25 S.Ct. 133, 49 L.Ed. 312 (1904) (reaffirming 
this view). Earlier, in 1854, the Massachusetts Supreme 
Judicial Court had explained that although the right 
acquired by a railroad was “technically an easement,” it 
“require[d] for its enjoyment a use of the land permanent in 
its nature and practically exclusive.” Hazen v. Boston and 
Me. R. Co., 68 Mass. 574, 580 (1854). And the Iowa 
Supreme Court, in a late 19th-century opinion, observed 
that “[t]he easement” in question “is not that spoken of in 
the old law books, but is peculiar to the use of a railroad.” 
Smith v. Hall, 103 Iowa 95, 96, 72 N.W. 427, 428 (1897). 
  
Today’s opinion dispenses with these teachings. Although 
the majority canvasses the special role railroads played in 
the development of our Nation, it concludes that we are 
bound by the common-law definitions that apply to more 
typical property. In doing so, it ignores the sui generis 
nature of railroad rights of way. That Great Northern 
referred to a right of way granted under the 1875 Act as an 
“easement” does not derail the Court’s previous 
unequivocal pronouncements that rights of way under the 
Act are “made on an implied condition of reverter.” 

Stringham, 239 U.S., at 47, 36 S.Ct. 5. 
  
 

B 

Not only does Great Northern fail to support the majority’s 
conclusion; significant aspects of Great Northern ‘s 
reasoning actually support the contrary view. In that case, 
the Court relied heavily on Congress’ policy shift in the 
early 1870’s away from bestowing extravagant “ ‘subsidies 
in public lands to railroads and other corporations.’ ” 315 
U.S., at 273–274, 62 S.Ct. 529 (quoting Cong. Globe, 42d 
Cong., 2d Sess., 1585 (1872)). That history similarly 
weighs in the Government’s favor here. Just as the 
post–1871 Congress did not likely mean to confer 
subsurface mineral rights on railroads, as held in Great 
Northern, it did not likely mean to grant railroads an 
indefeasible property interest in rights of way—a kind of 
interest more generous than that which it gave in our cases 
concerning pre–1871 grants. 
  
As in Great Northern, moreover, the purpose of the 1875 
Act supports the Government. Congress passed the Act, we 
noted, “to permit the construction of railroads through 
public lands” and thus to “enhance their value and hasten 
their settlement.” 315 U.S., at 272, 62 S.Ct. 529. In Great 
Northern, we held, that purpose did not require granting to 
the railroad any right to that which lay beneath the surface. 
The same is true here. As we recognized in Townsend and 
Stringham, the United States granted rights of way to 
railroads subject to “an implied condition of reverter in the 
event that the” railroads “cease[d] to use or retain the land 
for the purposes for which it is granted.” Stringham, 239 
U.S., at 47, 36 S.Ct. 5. Nothing about the purpose of the 
1875 Act suggests Congress ever meant to abandon that 
sensible limitation. 
  
Further, Great Northern relied on the conventional rule 
that “a grant is to be resolved favorably to a sovereign 
grantor,” 315 U.S., at 272, 62 S.Ct. 529, and that “ ‘nothing 
passes but what is conveyed in clear and explicit 
language,’ ” ibid. (quoting *1272 Caldwell v. United 
States, 250 U.S. 14, 20, 39 S.Ct. 397, 63 L.Ed. 816 (1919)). 
“Nothing in the [1875] Act,” we observed, “may be 
characterized as a ‘clear and explicit’ conveyance of the ... 
oil and minerals” underlying a right of way. 315 U.S., at 
272, 62 S.Ct. 529. Just so here, as nothing in the 1875 Act 
clearly evinces Congress’ intent not to make the rights of 
way conveyed under the Act defeasible, in the manner 
described by Townsend and Stringham. In fact, the 
presumption in favor of sovereign grantors applies doubly 
here, where the United States was the sovereign grantor 
both of the right of way and of the ultimate patent. 
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III 

The majority notes that in Great Northern, the United 
States took the position that rights of way granted to 
railroads are easements. Ante, at 1264. In the majority’s 
view, because the Great Northern Court adopted that 
position “in full,” it is unfair for the Government to 
backtrack on that position now. Ante, at 1264. 
  
Even assuming that it is an injustice for the Government to 
change positions on an issue over a 70–year period, it is not 
clear that such a change in position happened here. Yes, the 
Government argued in Great Northern that a right of way 
was an “easement.” It proposed, however, that the right of 
way may well have had “some of the attributes of a fee.” 
Brief for United States in Great Northern R. Co. v. United 
States, O.T. 1941, No. 149, pp. 36–37. The Government 
contended that it is “ ‘not important whether the interest or 
estate passed be considered an easement or a limited fee,’ ” 
observing that an easement “may be held in fee 
determinable.” Id., at 35–36 (quoting United States v. Big 
Horn Land & Cattle Co., 17 F.2d 357, 365 (C.A.8 1927)). 
Indeed, the Government expressly reserved the possibility 
that it retained a reversionary interest in the right of way, 
even if the surrounding land was patented to others. Brief 

for United States in Great Northern, at 10 n. 4. The Court 
is right to criticize the Government when it takes 
“self-serving” and contradictory positions, ante, at 1265 – 
1266, but such critique is misplaced here. 
  
* * * 
  
Since 1903, this Court has held that rights of way were 
granted to railroads with an implied possibility of reverter 
to the United States. Regardless of whether these rights of 
way are labeled “easements” or “fees,” nothing in Great 
Northern overruled that conclusion. By changing course 
today, the Court undermines the legality of thousands of 
miles of former rights of way that the public now enjoys as 
means of transportation and recreation. And lawsuits 
challenging the conversion of former rails to recreational 
trails alone may well cost American taxpayers hundreds of 
millions of dollars.* I do not believe the law requires this 
result, and I respectfully dissent. 
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Footnotes 
 
* 
 

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the 
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 
499. 
 

1 
 

Locals at the time translated the acronym LHP & P as “Lord Help Push and Pull” or “Late, Hard Pressed, and Panicky.” S. 
Thybony, R. Rosenberg, & E. Rosenberg, The Medicine Bows: Wyoming’s Mountain Country 136 (1985). 
 

2 
 

The other landowners had a potential interest in much smaller acreages: No other party could claim an interest in more 
than three acres of the right of way, and only six of the 31 potential claims amounted to more than one acre. See 
Amended Complaint in No. 06–CV–0184J etc. (D Wyo.), ¶¶ 6–10. 
 

3 
 

The District Court dismissed without prejudice Brandt’s separate counterclaim for just compensation. Brandt then filed a 
takings claim in the Court of Federal Claims. That case has been stayed pending the disposition of this one. 
 

4 
 

Because granting an easement merely gives the grantee the right to enter and use the grantor’s land for a certain 
purpose, but does not give the grantee any possessory interest in the land, it does not make sense under common law 
property principles to speak of the grantor of an easement having retained a “reversionary interest.” A reversionary 
interest is “any future interest left in a transferor or his successor in interest.” Restatement (First) of Property § 
154(1)(1936). It arises when the grantor “transfers less than his entire interest” in a piece of land, and it is either certain or 
possible that he will retake the transferred interest at a future date. Id., Comment a. Because the grantor of an easement 
has not transferred his estate or possessory interest, he has not retained a reversionary interest. He retains all his 
ownership interest, subject to an easement. See Preseault v. United States, 100 F.3d 1525, 1533–1534 (C.A.Fed.1996) 
(en banc). 
 

5 The dissent invokes the principle that “any ambiguity in land grants ‘is to be resolved favorably to a sovereign grantor,’ ” 
post, at 1269 (quoting Great Northern R. Co. v. United States, 315 U.S. 262, 272, 62 S.Ct. 529, 86 L.Ed. 836 (1942)), but 
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 the Solicitor General does not—for a very good reason. The Government’s argument here is that it gave away more in the 
land grant than an easement, so that more should revert to it now. A principle that ambiguous grants should be construed 
in favor of the sovereign hurts rather than helps that argument. The dissent’s quotation is indeed from Great Northern, 
where the principle was cited in support of the Government’s argument that its 1875 Act grant conveyed “only an 
easement, and not a fee.” Id., at 271, 62 S.Ct. 529. 
* * * 
 

* 
 

Dept. of Justice, Environment and Natural Resources Div., FY 2014 Performance Budget, Congressional Submission, p. 
7, http://www.justice. gov/jmd/2014justification/pdf/enrd-justification.pdf (visited Mar. 7, 2014, and available in Clerk of 
Court’s case file). 
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Partial Withdrawal ofM-36964--Proposed Installation ofMCI Fiber Optic
Communications Line Within Southern Pacific Transportation Co. 's Railroad
Right-of Way

This memorandum addresses the scope of a railroacfs authority to authorize activities
within a right-of-way ('ROW) granted pursuant to the General Railroad Right-of-Way Act of
March 3,1875,18 Stat. 482 ('1875 Act). This issue was most recently addressed in Solicitor's
Opinion M-36964--Proposed Installation ofMCI Fiber Optic Communications Line Within
Southern Pacific Transportation Co. 's Railroad Right-ofWay, 96 I.D. 439 (1989) ('Opinion M
36964)-which opined upon what approvals, if any, a telecommunications company must obtain
from the Bureau of Land Management ('ELM) in order to install a fiber optic communications
line and associated facilities within existing railroad ROWs granted pursuant to: (i) the Act of
July 27,1866,14 Stat. 292; (ii) the Act of March 3,1871,16 Stat. 573; and (iii) the 1875 Act.
While addressing that specific question, Opinion M-36964 also opined more generally about a
railroacfs authority to authorize activities within those ROWs.

Our review of Opinion M-36964 responds to (1) criticisms of the 1875 Act portion of
Opinion M-36964 by a federal District Court in Home on the Range v. AT&T Corporation, 386
F. Supp. 2d 999 (D. Ind. 2005), and (2) concerns raised in connection with a proposal by Cadiz,
Inc., to construct the Cadiz Water Conservation & Storage Project ('Cadiz Project), which
includes the construction of a 42-mile water conveyance pipeline in the Mojave Desert within the
Arizona & California Railroad Company's CARZC) 1875 Act ROW. I The Acting Assistant
Secretary, Water and Science, relied on Opinion M-36964 in 2009 to conclude that the ARZC
'!nay allow others to use..[its 1875 Act] ROW for any purpose without the involvement of the

1 See also Congo Research Service, "Property Rights Related to Railroad Rights of Way Granted to Arizona &
California Railroad Company," at 3-4 (Jun. 17,2009) (questioning Opinion M-36964's conclusions regarding the
scope ofa railroad's authority within an 1875 Act ROW).



BLM and that no federal authorization or analysis would be required for the construction of the
[Cadiz Project's] pipeline" within ARZC's ROW across BLM-administered lands?

For the reasons set forth below, this memorandum withdraws the guidance provided by
Opinion M-36964 as it relates to a railroad's rights within an 1875 Act ROW based on our
findings that:

• Opinion M-36964's conclusions with respect to the activities that a railroad may
undertake, or authorize others to undertake, within an 1875 Act ROW are not consistent
with the Act, the relevant legislative history, prior interpretations of the Act, or the
established rule that railroad ROW grants are liberally construed in favor of the purposes
for which they were enacted, but otherwise are subject to the general rule that any
ambiguities in grants of lands from the public domain are to be resolved in favor of the
Federal government; and

• Within an 1875 Act ROW, a railroad's authority to undertake or authorize activities is
limited to those activities that derive from or further a railroad purpose, which allows a
railroad to undertake, or authorize others to undertake, activities that have both railroad
and commercial purposes, but does not permit a railroad to authorize activities that bear
no relationship to the construction or operation of a railroad.3

I. BACKGROUND

A. The 1875 Act

A railroad ROW is a unique property right; it is "a very substantial thing," that has ''the
attributes of the fee, perpetuity and exclusive use and possession." Western Union Telegraph
Co. v. Pennsylvania R.R., 195 U.S. 540, 570 (1904) (internal citations omitted).4 Railroad ROW
grants were created by Congress beginning in the 1850s to encourage railroad construction and,
by extension, the settlement ofthe west. Great Northern Ry. Co. v. United States, 315 U.S~ 262,
273 (1942). The nature of individual ROW grants, however, is not uniform and depends upon
the specific statute authorizing a particular grant. Initially, Congressional policy was to provide
lavish grants of lands from the public domain; however, by 1872 this policy "incurred great
public disfavor" causing Congress to provide more limited grants to facilitate railroad
construction. Id at 273-74. The 1875 Act provides in pertinent part:

Sec. 1. That the right of way through the public lands of the United States is
hereby granted to any railroad company duly organized under the laws of any

2 The Acting Assistant Secretary's conclusion was contained in a letter, dated January 13,2009, which responded to
a letter from Senator Feinstein ofCalifomia inquiring about what federal approvals or environmental analyses would
be necessary to allow the construction, operation and maintenance of the Cadiz Project. On June 30, 2009, Senator
Feinstein requested that the Department review Opinion M-36964.
3 Neither this memorandum nor Opinion M-36964 addresses the questions of: (i) what interest the United States
retains in railroad ROWs granted pursuant to the 1875 Act, or (ii) what happens to such ROWs after they are no
longer in active use. The focus of this memorandum is on a railroad's rights within an active 1875 ROW.
4 The Court in Western Union Telegraph looked at the interrelationship between a railroad ROW act and an act
giving certain eminent domain authorities to telegraph companies, not the scope of the 1875 Act.
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State or Territory ... or by the Congress of the United States, which shall have
filed with the Secretary ofthe Interior a copy of its articles of incorporation, and
due proofs of its organization under the same, to the extent of one hundred feet on
each side of the central line of said road; also the right to take, from the public
lands adjacent to the line of said road, material, earth, stone, and timber necessary
for the construction of said railroad; also ground adjacent to such right of way for
station-buildings, depots, machine shops, side tracks, turn-outs, and water
stations, not to exceed in amount twenty acres for each station, to the extent of
one station for each ten miles of its road.

Sec. 2. That any railroad company whose right ofway, or whose track or road-bed
upon such right ofway, passes through any canyon, pass, or defile, shall not
prevent any other railroad company from the use and occupancy of the said
canyon, pass, or defile, for the purposes of its road, in common with the road first
located, or the crossing ofother railroads at grade....

Sec. 4. That any railroad-company desiring to secure the benefits of this act, shall,
within twelve months after the location of any section of twenty miles of its road,
if the same be upon surveyed lands, and, ifupon unsurveyed lands, within twelve
months after the survey thereof by the United States, file with the register of the
land office for the district where such land is located a profile of its road; and
upon approval thereof by the Secretary of the Interior the same shall be noted
upon the plats in said office; and thereafter all such lands over which such right of
way shall pass shall be disposed of subject to such right ofway ...

18 Stat. at 482-83.

B. Canon Of Construction Applicable To Railroad ROW Grants.

The established rule governing the interpretation of grants of federal lands holds that
"public grants are construed strictly against the grantees" and that any doubts "are resolved for
the Government, and not against." Leo Sheep Co. v. United States, 440 U.S. 668, 682 (1979).
However, the Supreme Court has cautioned that this canon does not "apply ... in its full vigor to
grants under the railroad acts." ld. Due to the unique nature of those grants, the Supreme Court
has articulated a modified version of this familiar canon which states:

When an act, operating as a general law, and manifesting clearly the intention of
Congress to secure public advantages, or to subserve the public interests and
welfare by means ofbenefits more or less valuable, offers to individuals or to
corporations as an inducement to undertake and accomplish great and expensive
enterprises or works of a quasi public character in or through an immense and
undeveloped public domain, such legislation stands upon a somewhat differ~nt
footing from merely a private grant, and should receive at the hands of the court a
more liberal construction in favor ofthe purposes for which it was enacted

ld at 683 (emphasis added). Nevertheless, while railroad ROW grants are to be liberally
construed to carry out their purpose, they are still "subject to the general rule of construction that
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any ambiguity in a grant is to be resolved favorably to a sovereign grantor - 'nothing passes but
what is conveyed in clear and explicit language. ,,, Great Northern, 315 U.S. at 272 (internal
citations omitted); see also United States v. Union Pacific, 353 U.S. 112, 116 (1957) ("land
grants are construed favorably to the Government, [such] that nothing passes except what is
conveyed in clear language, and that if there are doubts they are resolved for the Government,
notagainst it.").

c. Prior Interpretations Of The 1875 Act

Consistent with the approach to statutory interpretation outlined above, the Supreme
Court concluded that the 1875 Act "clearly grants only an easement, and not a fee [interest]."
Great Northern, 315 U.S. at 271.5 The Court observed that the purpose of the 1875 Act was to
"permit the construction of railroads through the public lands and thus enhance their value and
hasten their settlement," but expressly noted that "[t]he achievement of that purpose does not
compel a construction of the right ofway grant as conveying a fee title to the land ... [as] a
railroad may be operated though its right ofway be but an easement." Id. at 272. The Court
based its conclusion that the 1875 Act granted only an easement on two considerations.

First, the Great Northern Court looked to the text of the 1875 Act itself. It observed that
"Section 1 [of the Act] indicates that the right is one ofpassage since it grants 'the,' not a, 'right
ofway' through the public lands." Id. at 271. Similarly, the Court observed that Section 2 also
supported the conclusion that the right conveyed by the 1875 Act was "one ofuse and occupancy
only, rather than the land itself' based on its declaration "that any railroad whose right ofway
passes through a canyon, pass or defile 'shall not prevent any other railroad company from the·
use and occupancy ofthe said canyon, pass, or defile, for the purposes of its road, in common
with the road fIrst located. '" Id. (emphasis in original). Finally, the Court found "especially
persuasive," the statement in Section 4 that "all such lands over which such right ofway shall
pass shall be disposed of subject to such right ofway." Id. (emphasis in original). The Court
concluded that "[a]pter words to indicate the intent to convey an easement would be difficult to
fmd," because the "reserved right to dispose ofthe lands subject to the right ofway is wholly
inconsistent with the grant ofa fee." Id.6 The text of Section 4 is noteworthy because the
railroad ROW statutes that preceded the 1875 Act contained no such provision. Id at 278.

Second, the Court considered the legislative and policy changes that occurred
contemporaneously with the passage of the 1875 Act. Id. at 272-77. The Court explained that
prior to 1871 Congressional policy was geared towards "subsidizing railroad construction by
lavish grants from the public domain." Id. at 273. As a result, courts interpreting those pre-1871

S See also Himonas v. Denver & R.G. w.R. Co., 179 F.2d 171 (lOth Cir. 1949) (same). The dispute in Great
Northern was whether the railroad or the United States retained the rights to the mineral estate underlying an 1875
Act ROW. The Supreme Court held that those rights were retained by the United States, based in part on its
conclusion that an 1875 Act ROW was merely an easement. Prior to Great Northern, the Supreme Court bad
indicated that the 1875 Act conveyed a limited fee. Rio Grande W. Ry. Co. v. Stringham, 239 U.S. 44,47 (1915).
However, Great Northern explicitly overruled this interpretation, concluding that the Stringham decision was
"inconsistent with the language of the [1875] Act, its legislative history, its early administrative interpretation and
the construction placed on it by Congress in subsequent legislation." Great Northern, 315 U.S. at 279.

6 This interpretation is also consistent with the Act's legislative history. Great Northern, 315 U.S. at 272 n3 (citing
Congo Globe, 42d Cong., 2d Sess., 2137 (l872» (the 1875 Act "grants no land to any railroad company").
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railroad ROW statutes have concluded that they granted "limited fee" interests in the lands
described by the ROWs. By the 1870s, however, "[t]his policy incurred great public disfavor,"
and in 1872 the House adopted a resolution, dated March 11, 1872, which stated:

Resolved, That in the judgment of this House the policy of granting subsidies in
public lands to railroads and other corporations ought to be discontinued, and that
every consideration ofpublic policy and equal justice to the whole people requires
that the public lands should be held for the purpose of securing homesteads to
actual settlers, and for educational purposes, as may be provided by law.

Id at 273-74 (citing Congo Globe, 42d Cong., 2d Sess., 1585 (1872)). Based on this change,
after 1871 "outright grants ofpublic lands to private railroad companies seem to have been
discontinued." Id. at 274. In its place, post-1871, Congress encouraged the "development[] of
the Western vastnesses" through the 1875 Act by "grant[ing] rights to lay track across the public
domain," Id at 274-75, but that the "right[s] granted ... [were] ofuse and occupancy only." Id
at 270 (observing that Section 2 of the 1875 Act confirms this conclusion) and 275 ("It is
improbable that Congress intended by [the 1875 Act] to grant more than a right ofpassage.,,).7

The Great Northern Court also observed that its conclusion about the nature ofthe 1875
ROW grants was confirmed by the Department's first interpretation of the Act, contained in the
general ROW circular of January 13, 1888, 12 L.D. 423. Id. at 276. That circular concluded that
"[t]he act ofMarch 3, 1875, is not in the nature ofa grant of lands; it does not convey an estate in
fee, either in the 'right of way' or the grounds selected for depot purposes. It is a right ofuse
only, the title still remaining in the United States." 12 L.D. at 428 (emphasis added). This
interpretation was confirmed in regulations adopted by the Department on May 21, 1909. 37
L.D. 787, 788 ("A railroad company to which a right of way is granted [under the 1875 Act]
does not secure a full and complete title to the land on which the right ofway is located. It
obtains onl~ the right to use the land for the purposes for which it is granted and for no other
purpose."). Lower courts have recently affirmed the more limited nature of the 1875 Act ROW
grants. See Home on the Range, 386 F. Supp. 2d at 1017 (observing that Section 4 of the 1875
Act is wholly inconsistent with the grant of a fee interest); Hash v. United States, 403 F.3d 1308
(Fed. Cir. 2005) (same).9 And while the Supreme Court has questioned the need for Great

7 Wyoming v. Andrus, 602 F.2d 1379, 1382 (lOth Cir. 1979) ("The 1875 Act is ... significant in that it reduced the
quality ofthe grant to the railroads.").
8 The Great Northern court did note that there had been a shift in the regulatory interpretation ofthe 1875 Act
towards "describe[ing] the right as a 'base or qualified fee'." 315 U.S. at 276. The Court, however, dismissed that
subsequent interpretation and did not ''regard [it] ... as binding on the Department ... since it was impelled by what
... [the court] regard[ed] as inaccurate statements in [Rio Grande W. Ry. Co. v. Stringham, 239 U.S. 44, 47
(1915)].").
9 Unlike the ROWs at issue in Opinion M-36964 and Home on the Range, the ROW at issue in Hash was found by
the court to have been abandoned. See Hash, 403 F.3d at 1318; El/amae Phil/ips Co. v. United States, 564 F.3d
1367, 1370 (Fed. Cir. 2009). As a result, one ofthe questions addressed by the court in Hash was what interest was
retained by the United States in the 1875 Act ROW at issue there. While that specific question is outside the scope
ofthis opinion, see note 3, the Federal Circuit has narrowed the reach ofthe holding in Hash to the specific facts of
that case. See El/amae Phillips, 564 F.3d at 1373-74. As noted below, other courts confronted with the same
question as the Federal Circuit in Hash and El/amae Phillips have concluded that the United States retains a
reversionary interest in an 1875 Act ROW. See, e.g., Idaho v. Oregon Short Line R.R. Co., 617 F. Supp. 207, 212
(D. Idaho 1985); Marshal/v. Chicago & Northwestern Transp. Co., 31 F.3d 1028, 1032 (lOth Cir. 1994).
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Northern's "easement" versus "limited fee" distinction, it has only done so in the context of
resolving the question of which party held title to the mineral estate under a ROW granted
pursuant to the Act of July 1, 1862, 12 Stat. 489. See Union Pacific, 353 U.S. at 119. After the
Union Pacific decision, Great Northern's distinction between pre-1871 and 1875 Act ROWs
remains relevant to determining what rights a railroad received under the 1875 Act relative to the
government grantor. 10

Based on the preceding, we conclude that the rights conveyed by the 1875 Act are
narrower than the pre-1871 acts, contrary to Opinion M-36964's conclusion that a railroad
received "an interest tantamount to fee ownership" in the 1875 Act ROWs. The implication of
this conclusion and analysis of the rights that accompany an 1875 Act ROW are discussed in
Section II below.

II. ~AUL1(SIS

A. The Conclusions In Opinion M-36964 With Respect To The 1875 Act Are
Inconsistent With The Act, Its Legislative History, Prior Intemretations,
And The Applicable Canons of Statutory Construction

Opinion M-36964 addressed the specific question ofwhether MCI Telecommunications
Corporation ("MCI") had to obtain a ROW grant or permit from the BLM in order to install a
fiber optic communications line and associated equipment shelters within existing railroad
ROWs granted to the Southern Pacific Transportation Co. ("Southern Pacific"), or its
predecessors, under various railroad ROW acts. I I Although Opinion M-36964 addresses the
specific question presented by MCI and Southern Pacific, per its terms "it is intended to provide
general guidance in similar situations." 96 LD. at 439.

Opinion M-36964 concluded that railroad ROWs granted pursuant to the two pre-1871
railroad acts at issue "conveyed a 'limited fee' interest in the [ROW],,,12 and as such that those
pre-1871 ROWs were "privately owned, except for reserved minerals, [and] not subject to the
administrative jurisdiction ofth[e] Department." 96 LD. at 444-45,450. 13 With respect to the
1875 Act grants, Opinion M-36964 concluded that those grants carried with them ''the right to

10 Similarly, while the significance ofthe shift in Congressional policy identified in Great Northern has been
questioned in the academic literature, see, e.g., Darwin P. Roberts, The Legal History ofFederally Granted Railroad
Rights-of-Way and the Myth ofCongress's "1871 Shift", 82 U. COLO. L. REv. 85 (2011), the Great Nqrthern court's
analysis has not been rejected or questioned by subsequent courts.
11 While MCl's line was primarily a commercial trunk line, a portion of its capacity was dedicated to the railroad.
12 The limitations on the "limited fee" created by the pre-1871 grants are (i) that the mineral rights underlying them
were reserved to the United States, and (ii) that they were subject to an "implied condition ofreverter in the event
that the company ceased to use or retain the land" for railroad purposes. 96 I.D. at 444.
13 Given the multitude of railroad ROW acts, especially pre-187!, it should be noted that the key factor in
determining what rights a railroad has within a particular ROW is not determined by the date the ROW grant was
issued, but rather by the terms and interpretation of the act establishing the grant. For purposes ofthis analysis, we
do not disagree with the conclusions articulated by Opinion M-36964 with respect to the pre-I 871 grants at issue
there, but note that courts have found certain other pre-I 871 grants to convey lesser interests. See, e.g., Energy
Transp. Sys., Inc., v. Union Pac. R.R. Co., 606 F.2d 934, 936-38 (lOth Cir. 1979) ("ETSIf') (concluding that
Section 2 ofthe Pacific Railroad Act of 1862 and 1864 conveyed a ROW only, while Section 3 conveyed a fee
interest); Energy Transp. Sys., Inc., v. Union Pac. R.R. Co., 619 F.2d 696 (8th Cir. 1980) ("ETSI If') (same).
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exclusive use and occupancy of the land," such that the rights conveyed by those grants were
"unlike an ordinary common-law easement ... [and were] tantamount to fee ownership."
According to Opinion M-36964, the interest conveyed under the 1875 Act includes the right to
authorize others to use the surface, subsurface, and airspace when not inconsistent with railroad
operations, analogous to the authority available to the holders of the pre-1871 ROWs at issue.
Id at 447, 450, 451 (internal citation omitted). In reaching those conclusions, Opinion M-36964
overruled a July 5, 1985, memorandum and a February 24, 1986, letter by the Associate
Solicitor, Energy and Resources, addressing a proposal by U.S. Telecom, Inc., to install a burled
communications cable within railroad ROWs granted under the Act ofJuly 1, 1862, and the 1875
Act. 96 I.D. at 440-41. The Associate Solicitor's 1985 memorandum had opined that such
ROWs were surface easements; that the subsoil was unappropriated public land; and that the
railroad could not authorize third parties to install burled systems in the subsoil, especially where
such systems were not railroad-related. 96 LD. at 440-41.

Opinion M-36964's conclusion with respect to the scope ofan 1875 Act ROW grant has
been the subject of some debate since its issuance, and was specifically criticized by the Home
on the Range court. In that case, the court found that Opinion M-36964 "did not cite any law for
th[e] proposition" that 1875 Act grants were tantamount to fee ownership and faulted the
Opinion for "effectively ignor[ing] the Supreme Court's decision in Great Northern, which took
pains to distinguish between the 'limited fee' granted by the pre-1871 statutes and the easements
granted by later statutes." See Home on the Range, 386 F. Supp. 2d at 1022. To support its
conclusions regarding the 1875 Act, Opinion M-36964 cited only two cases - Great Northern,
315 U.S. 262 and Idaho v. Oregon Short Line R.R. Co., 617 F. Supp. 207 (D. Idaho 1985).
Opinion M-36964's interpretation of those cases is incorrect.

Opinion M-36964 asserts that the Supreme Court in Great Northern confirmed ''the
significant rights ofthe 1875 Act grantees, Le., use and occupancy ... [and] did not limit the
grantees' rights to those ofa common-law easement." 96 LD. at 447 (emphasis in original).
While we agree with the observation that an 1875 Act ROW is not akin to a common law
easement, that observation does not, as M-Opinion 36964 concludes, mean that the rights in a
ROW conveyed by the 1875 Act are the same as those conveyed by the pre-1871 railroad ROW
acts. Without any analysis, Opinion M-36964 relies on Great Northern's acknowledgment that a
railroad ROW is a unique property right to support the proposition that the 1875 Act grants an
interest tantamount to a fee. 96 LD. at 447. This leap is directly at odds with one of the express
holdings of the case, namely that the 1875 Act conveys an easement and not a fee interest.

Opinion M-36964's reliance on Oregon Short Line is also misplaced. As the Home on
the Range court explained, the Oregon Short Line case did not deal with the question ofthe
scope of an 1875 ROW; rather, it addressed "only the use of the ... [ROW] itself." Home on the
Range, 386 F. Supp. 2d. at 1019. The court in Oregon Short Line was asked to determine
whether the United States retained a reversionary interest in an 1875 Act ROW pursuant to 43
U.S.C. § 912. In concluding that the United States retained such an interest, the court also
affirmed that the 1875 Act did not "convey to the railroads a fee interest," but rather a ROW
"suitable for railroad purposes," Oregon Short Line, 617 F. Supp at 212. This holding is at odds
with Opinion M-36964's characterization of the case as supporting its conclusion that the 1875
Act conveyed an interest ''tantamount to a fee." 96 LD. at 447.
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Opinion M-36964 also relies on the following statement by Justice Frankfurter in his
dissent in Union Pacific to support its analysis of the 1875 Act:

[Northern Pacific Ry. v. Townsend, 190 U.S. 267 (1903)] ... also serves to refute
the suggestion that the railroad in its use ofthe right ofway is confined to what in
1957 is narrowly conceived to be "a railroadpurpose" ... The Court [in
Townsend] recognized that the land could revert to the grantor only in the event
that it was used in a manner inconsistent with the operation of the railroad ...
Had Congress desired to make a more restrictive grant ofthe right ofway, there
would have been no difficulty in making the contingencyfor the land's reversion
its use for any purpose other than one appropriately specified.

96 LD. at 446 (emphasis in 9riginal) (quoting Union Pacific, 353 U.S. at 131-32). While Justice
Frankfurter's statement in isolation suggests that railroad ROW grants are broad, it was made in
the dissent in reference to a pre-1871 ROW grant, as Opinion M-36964 acknowledges. 96 LD. at
446. Moreover, in the same dissent, Justice Frankfurter observed that the 1875 Act "was
significantly different from the Act of 1862 and its companions" in terms ofwhat they granted a
railroad. Union Pacific, 353 U.S. at 127-130; see also Home on the Range, 386 F. Supp. 2d. at
1022. Thus, Justice Frankfurter's dissent does not provide even implicit support for Opinion M
36964's conclusion with respect to the 1875 Act.

Finally, in addition to being unsupported by the case law, Opinion M-36964's
construction ofthe 1875 Act is also inconsistent with the canons ofconstruction holding that
while railroad ROW grants are to be liberally construed with the respect to the purpose for which
they were enacted, they are nevertheless still subject to the general rule that any ambiguities in
grants of federal lands are to be resolved in favor of the United States. Opinion M-36964
reasoned that because 1875 Act grants carried with them ''the right to exclusive use and
occupancy of the land" that was "unlike an ordinary common-law easement," they therefore
conveyed a property right "tantamount to fee ownership." 96 LD. at 447,450 (internal citation
omitted). Opinion M-36964's interpretation of the scope of a railroad's "exclusive use and
occupancy" of the surface and non-mineral subsurface of an 1875 Act ROW is inappropriate for
two reasons. First, it impermissibly extends the scope of such ROW grants beyond the purposes
for which the 1875 Act was enacted, namely the "construction of ... [a] railroad." 18 Stat. at
482. Second, Opinion M-36964's conclusion that a railroad's "exclusive use and occupancy" of
an 1875 Act ROW allows it to undertake or authorize any activity that is not inconsistent with
railroad purposes ignores judicial precedent which establishes that the railroad's "exclusive use
and occupancy" is more limited - i.e., it extends only to activities that derive from or further a
railroad purpose. By interpreting the 1875 Act as granting such broad rights, Opinion M-36964
construed it in a manner that is not favorable to the government in direct contradiction to the rule
that grants of federal lands are to be construed strictly against the grantees. Moreover, Opinion
M-36964's construction is inconsistent with the Act's text and legislative history. See Section
I(C) above.

Based on the foregoing, we conclude that Opinion M-36964's interpretation of the 1875
Act is inconsistent with the Act itself, the applicable legislative history, Supreme Court
precedents, and the applicable canons of statutory construction. As explained above, the purpose
of the 1875 Act was to provide a ROW for "railroad purposes." Construing the 1875 Act, as we
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must, in a manner most favorable to both the purposes for which it was enacted and to the
Government, leads to the conclusion that a railroad's exclusive use and occupancy of such
ROWs includes all those activities that either derive from or further a railroadpurpose (see
Section I above), but does not include, as Opinion M-36964 opines, rights that are "tantamount
to a fee." See Home on the Range, 386 F. Supp. 2d at 1024. Therefore, we withdraw that
portion of Opinion M-36964 that relates to the scope of the 1875 Act. The implications of this
conclusion are addressed in the next section.

B. A Railroad's Authority To Authorize Other Activities Within An 1875 Act
ROW Is Limited To Those Activities That Derive From or Further A
Railroad Purpose

While the Home on the Range court confirmed that the scope ofan 1875 Act ROW grant
is limited to those activities that are "derived from or further a railroad purpose," 386 F. Supp. 2d
at 1024, it did not attempt to define "railroad purpose." Section 1 of the Act sets forth a list of
the rights accompanying the grant, including the "right to take, from the public lands adjacent to
the line of said road, material, earth, stone, and timber necessary for the construction of said
railroad; also ground adjacent to such right of way for station-buildings, depots, machine shops,
side tracks, turn-outs, and water-stations." 18 Stat. at 482. While the general canon of statutory
construction for grants of federal land would conclude that activities not expressly identified in
that list would be prohibited, under the more liberal canon applied to railroad ROW grants courts
have concluded that railroads were given as part of their authorization to construct, the right to
conduct whatever activities would be necessary to construct and operate said railroad.
Therefore, courts confronted with such questions examine the activity in question to determine
whether it "derive[s] from or further[s] a railroad purpose,,14 to determine whether it is within the
scope of the ROW grant. Home on the Range, 386 F. Supp. 2d at 1024. Some courts and
commentators refer to this inquiry as the "incidental use doctrine." See, e.g., Mellon v. S. Pac.
Transp. Co., 750 F. Supp. 226,230 (D. Tex. 1990).

This inquiry starts with the basic premise that a railroad has the exclusive right to utilize
the entirety of its ROW for the purposes ofoperating a railroad, which means ''the free and
perfect use ofthe surface of the land ... and ... as much above and below its surface as may be
needed [to] ... further[] the business of the railroad." 65 AM JUR 2D RAILROADS § 75;15 Mellon,
750 F. Supp. at 230 ("[A] railroad may make many uses of its right-of-way including the
building of side tracks, building, telegraph lines, and other structures necessary for its business.")

14 This is in contrast to ROWs granted under Title V ofthe Federal Land Policy and Management Act of 1976
("FLPMA")t 43 U.S.C. §§ 1761, et seq., where the scope of the grant is explicitly defined in the ROW grant itself.
IS Railroad operations include ''the right to tunnel the land, to cut embankments, to grade and make roadbeds, and to
operate and maintain a railroad with one or more lines of track with proper stationst depotst tumoutst and other
appurtenances ofa railroad," unless a particular activity is specifically prohibited under the terms ofthe grant. 65
AMJUR2DRAlLROADS § 75; see also IO-78A POWELL ON REAL PROPERTY § 78A.l4; see also Section 1 of the 1875
Act, 18 Stat. 482. They also include the right to take material, earth, stone, and timber from the public lands
adjacent to the roadbed that are necessary for the construction of the railroad. See, e.g., 18 Stat. at 482. And, while
generally such ROWs included exclusivity of use, there are limitations on that exclusivity in the 1875 Act context.
See Section 2 ofthe 1875 Act, 18 Stat. at 482 (stating that a railroad with a ROW through a canyont passt or defilet
"shall not prevent any other railroad company from the use and occupancy ofthe said canyon, pass, or defile.").
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(internal citations omitted);16 Union Pac. Ry. v. Chicago, R.l & P. Ry., 163 U.S. 564, 581
(1896); ETSIv. Union Pacific R.R., 435 F. Supp. 313,317 (D. Wyo. 1977), aff'd, 606 F.2d 934
(10th Cir. 1979) (a railroad may use its ROW for "all uses incidental to railroad purposes").
Determining whether an activity "derives from or furthers a railroad purpose" requires a fact
specific case-by-case inquiry. Courts conducting such inquires have allowed railroads to:

1. Run telephone lines (and previously telegraph lines) to "provide for communications
between stations." 10-78A POWELL ON REAL PROPERTY § 78A.14; Home on the
Range, 386 F. Supp. 2d at 1021 (observing in dicta that an 1875 Act ROW included
the right to install ''telegraph or other communication technology for the purpose of
facilitating the operation of the railroad itself."); 17 see, e.g., St. Louis, Iron Mountain
& S. Ry. Co. v. Cape Girardeau Bell Tel. Co., 114 S.W. 586,587 (Mo. Ct. App.
1908) (same);18 Grand Trunk R.R. Co. v. Richardson, 91 U.S. 454, 468 (1876)
(observing that it does not matter if the activity in ~uestion"may also be for the
convenience of others" in addition to the railroad); 9

2. Construct structures, such as commercial warehouses, where convenient, to facilitate
$e delivery of freight that may ultimately be shipped on the railroad. See, e.g., Miss.
Inv. Inc. v. New Orleans & N.E.R. Co., 188 F.2d 245,247 (5th Cir. 1951) (concluding
that a warehouse for receiving freight constructed within a railroad ROW easement
was "consistent with the purposes for which the easements were acquired [Le.,
railroad purposes].,,);20

16 The court in Mel/on addressed a challenge to another segment of the same Mel fiber optic line at issue in Opinion
M-36964. While the court in Mellon did not specifically characterize the nature of the railroad ROW grant at issue
there, it held that the railroad had the authority to authorize the installation ofthe fiber optic line within its ROW
because the line was incidental to railroad operations as it was used, in part, to provide communication capacity to
the railroad. See generally Mellon, 750 F. Supp. at 230; see also Long Beach v. Pac. Elec, Ry. Co., 283 P.2d 1036,
1038 (Cal. 1955) ("railroads may use their rights ofway for certain commercial activities," so long as ''they
contribute to the railroad's business.") (internal citations omitted).

17 It should be noted that in Home on the Range, the court specifically observed that AT&T offered no evidence to
suggest that its fiber optic line in any way furthered the purpose of the railroad itself. 386 F. Supp. 2d at 1021.

18 The court in Cape Girardeau, construing a railroad's rights within a state railroad ROW that had been deemed to
grant an easement, stated that "telegraph and telephone are conveniences so essential, if not indispensable to the
purposes ofa railroad, that a railroad company may establish and construct one or both along the line of its right of
way, to be used in the prosecution of its business in operating the road, and such use, essential as it is, is not an
additional servitude upon the fee," Cape Girardeau, 114 S.W. at 587, and that ''the mere commercial use of the
telephone under the circumstances mentioned, is entirely consistent and in no manner interferes with the railroad ...
easement." Id. at 590.

19Compare The Am. Tel. & Tel. Co. ofBaltimore Cityv. Pearce, 18 A. 910,912 (Md. 1889) ("a line of telegraph on
a railroad right ofway is an additional burden, unless constructed for the use of the railroad company in the
operation of its road and dispatch of its business.") (internal citations omitted; emphasis in original), and w: Union
Tel. Co. v. Nashville, C. & St. L., Ry. Co., 237 S.W. 64, 89 (Tenn. 1921) (observing that a railroad company
operating within a ROW easement was not "entitled to operate a commercial telegraph along its right ofway
entirely disconnected from its own business.").
20 Grand Trunk, 91 U.S. at 468; Or. Short Line R. Co. v. Ada County, 18 F. Supp. 842 (D. Idaho 1937) (same); see
also Solicitor's Opinion M-36016, Lease ofRailroad's Station Grounds at Parker, Arizona (1949) (recognizing that
warehouses for receiving freight constitute a use incidental to railroad purposes); Railroad Right ofWay - Lease for
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3. String power lines. Long Beach v. Pac. Elec., Ry. Co., 283 P.2d 1036 (Cal. 1955)
(power lines necessary for operation of electric railroad);21 and

4. Construct combined bulk and retail oil facilities. Mitchell v. RI. Cent. R.R. Co., 51
N.E.2d 271 (Ill. 1943) (affirming construction of a facility within a railroad ROW
easement for the receipt and shipment ofbulk oil via the railroad, where such facility
also sold oil to retail customers).

These precedents establish that railroads have the right to undertake a range ofactivities
within their ROWs, including commercial activities, so long as the activity is derived from or
furthers a railroad purpose consistent with the discussion above. A railroad's right to undertake
activities within an 1875 Act ROW includes the right to authorize other parties to undertake
those same activities. See, e.g., Grand Trunk, 91 U.S. at 468 ("[I]fthe [railroad] ... might have
put up the buildings, why might it not license others to do the same thing for the same object
...?"). For example, in Grand Trunk the freight warehouse that was determined to be related to a
railroad purpose was constructed by a third party under a license from the railroad. See also
Miss. Inv. Inc., 188 F.2d at 247 (a third party warehouse authorized by the railroad was "not so
foreign to railroad purposes as to constitute [an] ... additional servitude not permissible under the
right ... acquired for railroad purposes.,,).22 Consistent with these cases, Opinion M-36964
affirmed that a railroad can authorize a third party to undertake any activity within a railroad
ROW that the railroad itself would be able to undertake. 96 LD. at 446;23 see also Section II(C)
below.

Based on the preceding, we conclude that Opinion M-36964's assertion that a railroad
has the broad authority to approve any activity within an 1875 Act ROW so long as it is not
'inconsistent with railroad operations, 96 I.D. at 450-51, is incorrect because it does not require a
demonstration that such activities derive from or further a railroad purpose. Therefore, Opinion
M-36964's conclusion about the types of activities that may be authorized by a railroad in an
1875 Act railroad ROW is hereby withdrawn consistent with the analysis above. As a result, any
activity undertaken or authorized by a railroad on public lands within an 1875 Act ROW that
does not derive from or further a railroad purpose would require authorization from the
Department.24

Warehouse Purposes, 29 L.D. 569 (1900) (same); Garry v. Atchison Topeka and Santa Fe Ry. Co., 378 P.2d 609
(NM 1889).
21 Compare with Tompkins v. Atl. Coast Line. R. Co., 79 S.E.2d 41,47 (Ga. Ct. App. 1953) ("The grant ofan
easement for railroad purposes does not include an easement for an electric-power transmission line, unconnected
with the operation ofthe railroad.") (internal citations omitted); Muncie Elec. Light Co. v. Joliff, 109 N.E. 433 (Ind.
Ct. App. 1915) (same).
22 See also Hartford Ins. Co. v. Chicago, M & S.P. Ry., 175 U.S. 91, 99 (1899); Chicago, R.I. & P. Ry., 163 U.S. at
581; Mitchell, 51 N.E.2d at 275. .
23 Opinion M-36964's conclusion with respect to the authorization of third party activities by a railroad is not
affected by this with~wal ofthe 1875 Act portion ofthat Opinion.
24 See, e.g., infra notes 19 and 21; see also ETSI II, 619 F.2d at 700 (concluding that the State ofNebraska's interest
in the subsurface ofthe servient estate underlying a railroad ROW was sufficient to ''permit the state to convey to
ETSI a pipeline easement" underneath the railroad ROW). We would note that in circumstances where the authority
to undertake or authorize a specific activity lies with the servient estate owner, and not the railroad, such an activity
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C. Implications Of This Memorandum For The Activities Specifically
Referenced In Opinion M-36964

Based on this withdrawal of Opinion M-36964's conclusion with respect to the 1875 Act,
we analyze the implications of the withdrawal on the activities specifically addressed in Opinion
M-36964. As noted above, Opinion M-36964 considered the specific question ofwhat
approvals, if any, MCl had to obtain from the BLM in order to install a fiber optic
communications line and associated facilities along Southern Pacific's railroad ROWs across
BLM-administered lands, including ROWs granted pursuant to: (i) the Act ofJuly 27, 1866, 14
Stat. 292; (ii) the Act ofMarch 3, 1871, 16 Stat. 573; and (iii) the 1875 Act. As explained above,
this Opinion does not alter the conclusions of Opinion M-36964 with r~spect to the 1866 or 1871
act ROWs. .

With respect to the fiber optic line installed along Southern Pacific's 1875 ROW, we fmd
that the outcome reached by Opinion M-36964 was correct, namely that the installation of the
line was within the scope of the railroad's authority to authorize, but that the basis given for that
conclusion, as set forth above, was incorrect. MCl demonstrated that its fiber optic line, in
addition to providing commercial communication services, also furthered railroad operations.
Prior to the issuance ofOpinion M-36964, MCl provided a letter to the Department from
Southern Pacific which stated that Southern Pacific "will use the fiber optic capacity it receives
from MCl to improve the efficiency of its own communications systems, and thereby improve
the safety of its operations.,,2s Such evidence demonstrates that MCl's line furthered, at least in
part, a railroad purpose, as required by the incidental use doctrine, and therefore, Southern
Pacific had the authority to approve the installation ofMCl's line in its ROW across BLM
administered lands without approval from the Department.

III. CONCLUSION

"Based on the foregoing analysis, we withdraw that portion of Opinion M-36964
containing conclusions with respect to the scope ofa railroad's authority within an 1875 ROW.26

This withdrawal is based on our findings that:

• Opinion M-36964's conclusions with respect to the activities that a railroad may
undertake, or authorize others to undertake, within an 1875 Act ROW are not consistent
with the Act, the relevant legislative history, prior interpretations of the Act, or the

cannot interfere with the railroad's use of the ROW for railroad purposes. See, e.g., ETSI 1,606 F. 2d at 938; ETSI
II, 619 F.2d at 696 n. 4,697.

2S Letter from Southern Pacific Transportation Company, Roger W. Pearson, to Steven P. Quarles, Crowell &
Moring, counsel for MCI, dated Mar. 28, 1988; Memorandum from S. Quarles, Crowell & Moring, on Behalfof
MCI, to the Solicitor of the Department ofthe Interior, "MCl's Buried Fiber Optic Line Use ofthe Southern Pacific
Right-of-Way Requires No FLPMA Permit from Interior" (undated) (on file with author) (arguing, in part, that
Mel's fiber optic line is allowed without BLM approval under the incidental use doctrine); see also 96 I.D. at 439
(observing that the MCI line "furthers railroad purposes").

26 The subsurface/surface distinction in the Associate Solicitor's 1985 memorandum, which had been overruled by
the 1875 Act portion ofOpinion M-36964, has not been reinstated by this memorandum, because that distinction is
not relevant to determining what can, or cannot, be undertaken within an 1875 Act ROW. As stated above, the key
question is whether or not the activity in question has a railroad purpose or is derived from or furthers such a
purpose.
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established rules that railroad ROW grants are liberally construed in favor of the purposes
for which they were enacted, but otherwise are subject to the general rule that grants of
lands from the public domain are construed strictly against the grantee and that any
doubts as to the scope of the grant are resolved for, and not against, the Government; and

• A railroad's authority to undertake or authorize activities within an 1875 Act ROW is
limited to those activities that derive from or further a railroad purpose.

The BLM should exercise its discretion under Title V of FLPMA to determine the extent
to which development actions within 1875 Act ROWs have been taken in reliance on Opinion
M-36964. The BLM should, in light of this Opinion, evaluate those prior actions on a case-by
case basis. Such evaluations should consider the relationship ofthose prior actions to railroad
purposes, as outlined above, in order to determine what actions, if any, need to be taken with
respect to such ROW activities. BLM may ~rioritizethese evaluations through its ongoing
inventory ofresources on the public lands.2

27 This Opinion was prepared with the substantial assistance ofDylan Fuge and Michael Hickey in the Solicitor's
Office.
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Brenda Jenkins <brendaj@co.wasco.or.us>

FW: Re Deschutes Nena/File #PLAAPL-16-10-0004 and PLAMNS-16-04-0013 -
submittal [IWOV-Worksite.FID1690657] 
1 message

Dustin Nilsen <dustinn@co.wasco.or.us> Tue, Mar 21, 2017 at 3:51 PM
To: Brenda Jenkins <brendaj@co.wasco.or.us>, Angie Brewer <angieb@co.wasco.or.us>

 

 

From: Amanda Cardenas [mailto:Amanda.Cardenas@jordanramis.com] 
Sent: Tuesday, March 21, 2017 3:50 PM
To: Dustin Nilsen; William Smith
Cc: Steve Shropshire; Tim Ramis; Joseph Schaefer; wk@klgpc.com
Subject : Re Deschutes Nena/File #PLAAPL-16-10-0004 and PLAMNS-16-04-0013 - submittal [IWOV-
Worksite.FID1690657]

 

Hello Will and Dustin,

 

Please find attached our submission of new evidence into the record on behalf of our client, Finnbelle LLC.  As file size
is very large, this is email 1 of 2.  The attachments contained in emails 1 and 2 are listed below.

 

Historic aerial imagery of the Deschutes Nena parcel and Lower Deschutes River stretch obtained from University
of Oregon Libraries and Bureau of Land Management Denver Archives (subject parcel indicated with red arrow or
oval):

1944
1949
1951 (scale 1:20,000)
1957 (scale 1:20,000)
1965
1972 (scale 1:20,000)
1981 (scale 1:2,000)
1995: 1:24,000
present day

T.6S. R.14E. W.M. Tax Assessor Map
Deschutes Nena Parcel Survey by Daniel Boldt, 2013
U.S. Department of Interior’s Solicitor Memorandum (M-37025), 2011
Marvin M. Brandt Revocable Trust, et al. v. United States, 134 S.Ct. 1257 (2014)
Declaration of Angus Wilson
Declaration of Nicholas Myles Kaiser

 

Please confirm receipt of this email with all of the attached documents.  We are also sending you hard copies of the
attached documents by certified mail today.  Let us know if you have any questions.

 

Best regards,

Amanda

mailto:Amanda.Cardenas@jordanramis.com
mailto:wk@klgpc.com
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https://mail.google.com/mail/u/0/?ui=2&ik=63eabe3a26&view=pt&search=inbox&th=15af3119a15827dc&siml=15af3119a15827dc 2/2

 

 

AMANDA CARDENAS | Paralegal

Jordan Ramis PC  |   Attorneys at Law

Direct:  541‐797‐2084   Main:  541‐550‐7900

 

Portland OR  |   Vancouver WA  |   Bend OR 

www.jordanramis.com
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2775K

Marvin M. Brandt Revocable Trust v. US, 134 S.ct. 1257 (2014).docx 
53K

M-37025.pdf
1231K

Nicholas Myles Kaiser Declaration_signed 3-21-2017.pdf
173K

Angus Wilson Declaration_signed 3-21-2017.pdf 
74K

Deschutes Nena Survey 2013_by Dan Boldt.pdf
55K
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Kellington
LAW GROUP, PC

Wendie L. Kellington Phone (503) 636-0069
P.O. Box 159 Mobile (503) 804-0535
Lake Oswego Or Facsimile (503) 636-0102
97034 Email: wk@klgpc.com

March 16,2017

Via Electronic Mail

Wasco County Planning Commission
c/o Will Smith

The Dalles Or

RE: File # PLAAPL-16-10-0004 and PLAMNS-16-04-0013

Applicants/Appellants' FIRST OPEN RECORD SUBMITTAL

Dear Chair and Members of the Planning Commission:

Thank you for your consideration of the above matter. This firm represents the
Applicants/Appellants, Deschutes Nena LLC and Scott Hodson (for convenience referred to as
"applicants"). Please include this letter in the record.

As staff recommended at the hearing, the nonconforming use of the Deschutes Nena LLC
property should be verified as a fishing cabin property with an outhouse, for fishing, sleeping
overnight (in and out of the cabin), eating and resting, so long as limited to personal use as
defined in staffs proposed "alternative findings" provided at the hearing. The use can be
conditioned to prohibit commercial use as defined in those alternative findings, in the absence of
a subsequent decision authorizing commercial use. As a part of this, the requested upgraded
toilet should be approved.

No serious dispute: use was lawful when established and its nature, extent now is
consistent with its nature and extent in 1996: further use has been continuous since 1996

There is ample undisputed evidence that the use of the property for a fishing cabin was
lawfully established in 1932 and certainly by 1971 when zoning was first applied. The fishing
cabin and outhouse were lawfully on the property before zoning in 1971 as the undisputed
evidence shows. The undisputed testimony from the owners and from people with no interest,
that was recounted for you in sworn written materials and at the hearing, that the property has
been used as a fishing cabin with an outhouse since before zoning was applied and in every year
afterwards - the undisputed testimony of Mark Angel, Skip Zapffe, and Mike McLucas is
compelling. The evidence is undisputed that the uses and structures were lawful when
established and that the nature, extent and continuity of the use (and structures) has remained
consistent since 1996 with the property's use as a fishing cabin and outhouse, used for fishing,
sleeping overnight (in and out of the cabin), eating and resting.



























































































































































































Wendie L. Kellington 
P.O. Box 159 
Lake Oswego Or 
97034 

April 4, 2017 
Via Electronic Mail 
Wasco County Planning Commission 
c/o Will Smith, Planner 
The Dalles Or 

RE: File# PLAAPL-16-10-0004 and PLAMNS-16-04-0013 
Applicants/Appellants' FINAL WRITTEN ARGUMENT 

Dear Chair and Members of the Planning Commission: 

Phone (503) 636-0069 
Mobile (503) 804-0535 

Facsimile (503) 636-0102 
Email: wk@klgpc.com 

Thank you for your consideration of the above matter. This firm represents the 
Applicants/Appellants, Deschutes Nena LLC and Scott Hodson (for convenience referred to as 
"applicants"). Please include this letter in the record. 

As staff recommended at the hearing, the nonconforming use of the Deschutes Nena LLC 
property should be verified as a fishing cabin property with an outhouse, for fishing, sleeping 
overnight (in and out of the cabin), eating and resting, so long as limited to personal use as 
defined in staff's proposed "alternative findings" provided at the hearing. 1 The use can be 
conditioned to prohibit commercial use as defined in those alternative findings presented at the 
hearing, in the absence of a subsequent decision authorizing commercial use. As a part of this, 
the requested upgraded toilet should be approved. We hope you can agree that there is simply no 
lawful justification for denial of the application. 

Parcel is Lawful under ORS 92.176(3) and County is Not Prohibited From Issuing Land 
Use or Building (Toilet) Permits 

ORS 92.176(3) is a simple and straightforward way to approve the proposal. ORS 
92.176(3) says that the County is free to approve the verification application and any other 
discretionary land use application for the subject property. That statute also says that the County 
is free to approve building permits for the subject property. 

This state law allows the continued use of a dwelling or "other building" "on a unit of 
land" that someone might decide "was not lawfully established," so long as the structure was 
lawfully established before 2007 and so long as the permit does not change or intensify the use. 
Here, both the fishing cabin and the outhouse were lawfully established before 2007. 

1 Personal fishing cabin use of the property means that people stay on the property overnight in the cabin or camp

overnight outside, they eat on the property, they stop and rest on the property and in the cabin and they fish from the 
property. Under the nonconforming personal use of the property, the owners could use the property and cabin and 
could permit friends and family to use it either with or without the owners being present. 
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